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REPORT. 


To  Hu-  Senate  and  House  of  Representatives  of  the  Commonutealth 

oj  Pennsylvania. 

Gentlemen — I  have  received  from  the  commissioners  appointed  to 
revise  the  civil  code  a  communication  accompanied  by  the  report, 
bills  and  other  documents  therein  referred  to:  all  of  which  are  here¬ 
with  transmitted  to  the  General  Assembly,  for  their  consideration  and 
further  action  thereon, 

GEO:  WOLF. 

Harrisburg.  January  16,  1835. 


To  his  Excellency  Governor  T Volf: 

Sir — We  transmit  to  your  excellency  the  following  documents,  to 
be  laid  before  the  Legislature,  viz. 

I.  A  report  upon  the  administration  of  justice,  comprising  an  ex¬ 
amination  of  the  powers  of  the  courts,  the  ancient  real  actions,  and  the 
statutes  in  force,  connected  with  them,  and  the  method  of  commencing 
an  action,  including  the  subject  of  imprisonment  for  debt, 

II.  A  bill  relating  to  the  jurisdiction  of  the  courts,  with  remarks. 

III.  A  bill  relating  to  the  commencement  of  actions,  comprising  the 
subjects  of  proceedings  by  summons,  capias  and  attachment,  with  re¬ 
marks  thereon. 

IV.  A  bill  relating  to  actions  which  concern  real  estate  comprising 
the  following  particular  bills,  viz. 

1 .  A  bill  relating  to  Partition . 

2.  A  bill  relating  to  the  action  of  Bower. 

3.  A  bill  relating  to  the  action  of  Contribution. 

4.  A  bill  relating  1-  the  action  of  T Vaste. 

5.  A  bill  relating  to  the  writ  of  Estripemeni . 

6.  A  bill  relating  to  the  action  of  Nuisance. 

f .  A  bill  relating  to  the  action  of  Covenant  to  enforce  the  specific 
execution  of  contracts  for  the  sale,  conveyance  or  quiet  en¬ 
joyment  of  real  estate. 


P.  A  bill  relating  to  the  action  of  Trespass  quare  clausum  fregit* 
9»  A  bill  relating  to  the  action  of  bj<.c  ment. 

We  are  with  great  respect, 

Your  Excellency’s  obedient  servants, 

W.  RAWER, 

T.  I.  WHARTON, 

JOEL  JONES. 

Philadelphia,  January  Sth,  1835. 


RErORT  ON  THE  ADMINISTRATION  OF  JUSTICE. 

By  the  third  of  the  Resolutions  “relative  to  a  revised  code  of  Penn¬ 
sylvania, ”  it  was  made  the  duty  of  the  Commissioners  to  report, 
44  whether  it  would  be  expedient  to  introduce  any,  and  if  any,  what 
change  in  the  forms  and  mode  of  proceeding  in  the  administration  of 
the  laws.”  Sensible  of  the  extent  and  difficulty  of  the  subject,  thus- 
committed  to  us,  we  have  devoted  to  its  consideration,  a  large  portion 
of  our  time  and  thoughts  :  And  having  retained  it  under  our  examin¬ 
ation,  until  the  present  period  of  our  labors,  tve  now  submit  to  the 
Legislature,  the  result  of  our  deliberations,  together  with  certain  bills 
relating  to  particular  branches  of  civil  procedure. 

We  think,  that  weshould  not  be  charged  with  magnify  ing  the  impor¬ 
tance  of  the  administration  of  justice,  were  we  to  remark,  that  in  re¬ 
ference  to  the  order,  convenience,  and  peace  of  the  community,  it  is 
second  to  none  in  the  catalogue  of  legislative  duties.  Upon  the  due 
administration  of  civil  justice,  that  is,  upon  the  expeditious,  impartial, 
and  economical,  determination  of  questions  concerning  individual 
interests,  depends,  we  may  be  permitted  to  remark,  a  large  proportion 
of  the  stock  of  individual  prosperity  and  happiness;  and  with  it  wre 
may  add,  a  large  measure  of  the  attachment  of  the  people  to  their 
institutions.  In  every  country  therefore,  the  task  of  revising  the  laws 
which  concern  the  administration  of  justice,  of  clearing  ohs' meted 
channels,  opening  new  passages,  in  short  of  facilitating  the  flow  of 
justice,  to  all  quarters,  and  for  all  conditions  of  people,  must  be  consi¬ 
dered  as  of  primary  importance.  In  our  own  community,  the  labor 
is  attended  with  more  than  ordinary  difficulties  arising  from  peculiar 
features  in  our  jurisprudence. 

Since  the  days  of  William  Penn,  the  laws  relating  to  this  subject 
have  not  had  the  benefit  of  any  general  or  systematic  examination. 
That  eminent  person  brought  over  with  him  the  whole  body  of  the 
English  law,  both  its  theory  of  rights,  and  its  armory  of  remedies : 
And  one  of  the  fundamental  principles  adopted  at  the  outset  of  the 
government,  was  proclaimed  in  the  word's  of  Magna  Charta,  “That 
all  courts  shall  be  open,  and  justice  sba’l  neither  be  sold,  denied,  nor 
delayed.”  But  the  alteration  of  the  English  method  of  administering 
justice,  so  as  to  adapt  it  to-  the  then  state  of  things  in  the  colony,  was 


©tie  of  the  first  measures  taken  in  the  early  legislature ;  and  from 
that  time  to  ihe  present,  law  after  law  has  been  passed,  with  relation 
to  the  constitution  or  jurisdiction  of  the  courts,  and  the  methods  of 
procedure,  which  however  well  intended,  have  not  always  been 
adopted  with  due  consideration  of  the  general  fitness  of  measures,  or 
their  adaptation  as  parts  of  a  general  system.  There  is,  therefore,  as 
might  be  expected,  some  uncertainty  with  respect  to  jurisdictions, — • 
some  confusion  and  incoherence  in  the  mode  of  proceedings  in  our 
courts,  and  some  laxity  in  pleadings  and  practice,  the  effect  of  which 
is  more  prejudicial  to  suitors  and  the  public  in  general,  than  to  the 
members  of  the  legal  profession.  One  of  the  principal  causes  of  em¬ 
barrassment  in  the  working  of  the  system  with  us,  and  consequently 
of  the  inadequate  administration  of  justice,  is  to  be  found  in  the  ab¬ 
sence  of  the  remedies  peculiar  to  a  Chancery  Tribunal.  The  first 
settlers  of  Pennsylvania  biought  with  them,  it  has  been  already  re¬ 
marked,  the  whole  body  of  the  English  jurisprudence,  Hfc'.h  that  which 
was  administered  in  the  courts  of  Chancery,  and  that  which  was 
declared  in  the  courts  of  Law.  The  principles  of  equity ,  as  well  as 
those  of  the  law,  flowed  in  upon  them  from  the  parent  source,  but  in 
their  simple  state  of  society,  they  found  but  iittle  occasion  for  distinguish¬ 
ing  the  channels.  So  far  as  regarded  those  principles  or  rules  of  justice, 
our  jurisprudence  was  not  greatly  defective.  They  wore  always  re¬ 
cognized,  and  pervaded  our  system  as  thoroughly  perhaps,  though  not 
:n  the  same  manner,  as  the  English  system.  It  w?as  in  the  adminis - 
(ratio  i  of  justice,  that  the  want  of  equitable  modes  of  procedure  w7as 
sensibly  leit.  We  shall  hereafter  advert  to  the  history  of  our  legisla¬ 
tion  on  this  subject.  It  will  be  sufficient  to  remark  here,  that  in  the 
conflict  of  opinion,  first,  between  the  Legislature  of  the  province,  and 
the  privy  council  in  England,  and  afterwards  between  the  Proprietary 
or  Royal  Governors  and  the  Legislature,  upon  the  expediency  of  a 
separate  Chancery  establishment,  the  means  of  doing  justice  for  the 
time  being,  were  withheld  from  the  existing  Tribunals.  And  though 
since  the  revolution,  they  have  from  time  to  time  been  in  some  measure 
supplied,  yet,  notwithstanding  that  their  defects  of  form  have  often 
been  lamented  by  our  judges,  it  is  certain  that  our  jurisprudence  still 
labors  under  the  reproach  of  inability  to  do  complete  and  effectual 
justice. 

Other  circumstances  have  embarrassed  the  due  administration  of 
justice  in  this  State,  and  tend  to  throw7  difficulties  in  the  way  of  com¬ 
piling  a  satisfactory  system  of  procedure.  Local  peculiarities  which 
cannot  be  melted  down;  the  constitution  of  our  courts  which  has  been 
■often  changed,  and  has  rarely  been  adapted  to  the  suitable1  exercise  of 
•al !  necessary  powers;  the  jurisdiction  of  justices  of  the  peace  to  try 
civil  actions;  certain  legislative  reforms  already  alluded  to,  enacted 
with  the  benevolent  view  of  lessening  the  amount  of  litigaiion,  and 
enabling  all  persons  to  act  for  themselves  in  the  pursuit  and  applica¬ 
tion  of  remedies,  but  which,  it  is  believed,  have  not  produced  the  ex¬ 
pected  result.  AH  these  circumstances  must  he  considered  and  allow¬ 
ed  for,  in  the  revision  of  the  laws  relating  to  the  administration  of  jus- 
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tice.  We  may  be  permitted  to  make  anpthep  remark  in  this  conncx 
ion.  We  have  in  this  Commonwealth  a  Supreme  Court,  composed  o  1 
five  judges;  four  District  Courts,  composed  of  six  judges  ;  fifty-two 
Courts  of  Common  Pleas,  containing  eighteen  president  judges  and 
one  hundred  and  four  associates,  making  altogether,  one  hundred  and 
thirty-three  judges  ’of  courts  of  record,  not  to  mention  justices  of  the 
peace.  The  District  Courts  and  Common  Pleas  are  independent  of 
each  other,  and  to  a  considerable  extent  of  the  Supreme  Court.  There 
must  always  be  in  those  tribunals  a  great  amount  of  business  and  prb- 
ceedings  which  is  not  subject  to  the  revision  of  the  Supreme  Court,  by 
writ  of  >error  or  appeal.  This  is,  peculiarly  true  of  the  method  of  ad¬ 
ministering  justice,  and  lienee  it  will  be  seen  that  in.  calculating  any 
scheme  for  the  administration  of  justice,  by  so  many  independent  tri¬ 
bunals,  great  allowances  must  be  made  for  its  irregular  or  inconsistent 
operation,. and  for  great  varieties  in  the  understanding  and  application 
of  it,  which  cannot  be  set  right  by  the  ordinary  control  of  the  Su¬ 
preme  Court.  ^The  loca  Imposition,  too,  of  the  different  courts,  is  a  cir¬ 
cumstance  ,not  to  be  lost  sight  of.  The  habits  and  arrangements  of  the 
covy  s  in  the  cities  are  widely  different  from  those  of  the  rural  dis¬ 
trict-,  and  these  latter  often  differ  widelv  from  each  other  in  those  rc- 
<  p<  !s*  Th  system  of  process  and  pleadings  which  might  suit  very 
jgroll  the  convenience  of  the  city  courts, might  be  f6und  to  work  very  bad¬ 
ly  in  the  country  ;  and  that  which  was  adapted  to  a  thickly  settled 
country,  might  be  very  inconvenient  in  a  newly  settled  one.  The  pe- 
cul:  i rittes  in  our  condition,  which  we  have  adverted  to,  lend  to  create 
varieties  of  practice,  or  to  interfere  with  that  uni Ibfmity  which  should 
racterize  the  administration  of  justice  throughout  the  Common- 
!;h  ;  dnd  at  all  events, 'embarrass  the  compilation  of  a  general  and 
comprehensive  system,  which  ought  to  embrace  all  quarters  and  ap¬ 
ply  to  all  courts. 

We  have  said  enough,  perhaps,  to  satisfy  the  Legislature  of  the  ar¬ 
duous  character*  of  the  task  we  have  undertaken,  and  to  account  for 
the  delay  that  has  taken  place  in  the  transmission  of  the  bills,  relating  to 
the  administration  of  justice.  The  interval  since  the  adjournment  of 
the  last  Legislature,  has  been,  with  little  exception,  employed  in  the 
consideration  of  this  subject,  in  separate  and  joint  labor;  and  although 
we  have  anxiously  sought  to  give  the  work  all  the  examination  possi¬ 
ble  and  to  make  it  consistent  and  harmonious,  as  a  scheme,  and  cor¬ 
rect  and  cpnvcnient  in  its  details  ;  yet  we  are  appre  hensive  that  de¬ 
fects  may  be  found  which  have  escaped  our  attention.  Wc  beg  leave 
to  renew  to  the  Legislature  the  suggestions,  made  in  some  former  re¬ 
ports.  It.  may  be  supposed  from  an  examination  of  the  bill  now  sub¬ 
mitted,  that  passages  of  the  existing  law  have  been  lost  sight  of  by  us, 
because. they  are  not  found  in  the  same  connexion  here.  But  this 
would  often  be  a  mistaken  supposition.  Our  method  of  labor  renders 
it  highly  improbable  that  any  provision  of  the  present  law  should  es¬ 
cape"  our  attention,  or  be  finally  excluded  from  its  proper  place  in  the 
revision.  We  arrange  the  passages  of  the  laivs  according  to  what  we 
conceive  to  be  the  most  convenient  system ;  and  thus,  provisions 
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which  may  be  supposed  to  have  been  inadvertantly  omitted,  will  be 
round  under  what  we  conceive  to  be  a  more  appropriate  head* 

With  these  preliminary  remarks,  we  proceed  to  offer  to  the  Legis¬ 
lature  some  suggestions  arising  from,  or  explanatory  of,  the  bills  pre¬ 
pared  or  intended  to  be  submitted,  relative  to  the  administration  of 
justice. 

This  important  subject,  it  appears  to  us,  may  be  properly  divided 
into  the  following  parts  : 

I,  The  organization  of  the  courts  of  justice. 

II.  The  jurisdiction  and  powers  of  the  courts  generally. 

III.  The  proceedings  in  actions  generally. 

IV.  Of  actions,  real  and  personal. 

V.  Of  the  administration  of  justice  in  certain  other  cases. 

I.  Of  the  organization  of  the  courts  of  justice. 

A  bill  upon  this  subject,  containing  the  provisions  of  the  existing 
law  with  some  additional  passages,  was  presented  to  the  Legislature  at 
their  last  session,  and  adopted  without  material. -alteration.  V  e  re¬ 
spectfully  refer  to  the  remarks  which  accompanied  that  bill,  for  an  ex¬ 
planation  of  our  views  upon  this  branch  of  the  subject. 

II.  Next  in  order  to  the  constitution  and  organization  of  the  courts? 

is  the.  subject  of  their  jurisdiction  and  general  power,  which  is  con- 
-  tained  in  the  first  bill  accompanying  this  report. 

The  principal  part  of  this  bill  is  taken  from  the  existing  acts  of  As¬ 
sembly,  as  will  be  seen  in  the  remarks  upon  the  several  sections.  The 
common  term  jurisdiction  and  powers  of  the  courts,  arc  well  known 
and  understood;  the  act  of  1722  having  given  the  Supreme  court  au¬ 
thority  co-extensive -  with  that  of  the  King’s  Bench  Common  Pleas 
and  Exchequer  at  Westminster,  and  having  conferred  upon  the  seve¬ 
ral  courts  of  Common  Pleas,  jurisdiction  over  all  actions,  in  terms 
which  have  left  little  room  for  debate.  Upon  these  points,  we  have 
thought  it  prudent  to  tread  in  the  footsteps  of  our  predecessors.  In 
settling  the  equitable  jurisdiction  and  powers  of  thqse  courts,  however, 
we  have  had  new  ground  to  go  over ;  and  it  is  here,  as  we  have  inti¬ 
mated,  that  we  have  met  with  some  of  the  principal  difficulties  of  our 
task.  The  importance  of  the  subject,  will  probably  excuse  us  to  the 
Legislature  from  entering  into  a  particular  examination  of  the  equity 
powers  already  existing. 

The  cot:  titution  of  this  Commonwealth  (art.  5,  sect.  6)  declares 
that  “the  Supreme  court  and  the  several  courts  of  Common  Pleas, 
shall,  besides  the  powers  heretofore  usually  exercised  ley  them,  have 
the  power  of  a  court  of  Chancery,  so  far  as  relates  to  the  perpetua¬ 
tion  of  testimony,  the  obtaining  of  evidence  from  places  not  within  the 
state,  and  the  care  of  the  persons  and  estates  of  those  who  are  non 
compotes  j<  iis :  And  the  legislature  shall  vest  in  the  said  courts, 
such  other  powers  to  grant  relief  in  equity,  as  shall  be  found  neces¬ 
sary;  and  may  from  time  to  time,  enlarge  or  diminish  those  powers. 
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or  vest  them  in  such  other  courts  as  they  shall  judge  proper  for  the 
due  administration  of  justice.” 

From  these  expressions,  it  is  plain— 

That  the  Legislature  possess  unlimited  authority  in  respect  to  the 
grant  of  Chancery  powers,  to  the  Common  law  courts. 

That  it  is  made  their  duty  to  vest  those  powers  in  the  said  courts, 
wherever  the  public  interest  requires  it. 

That  they  have  power  to  establish  a  separate  court  or  courts  of 
Chancery,  if  they  shall  deem  it  proper. 

We  propose  now  to  inquire — 

1st.— What  powers  to  grant  relief  in  equity  were  “usually  exercised” 
by  the  courts  of  Pennsylvania  belore  the  Constitution  of  one  thous¬ 
and  seven  hundred  and  ninety  : 

2nd. — What  powers  have  been  granted  under  and  since  that  Consti¬ 
tution  : 

3d. — What  powers  remain  ungranted,  which  they  ought  to  possess 
for  the  due  administration  of  justice  : 

4th. — In  what  tribunals  those  powers  ought  to  be  vested,  and  in  what 
manner  they  should  he  exercised. 

list.  What  powers  to  grant  relief  in  equity,  were  “usually  exercised” 
by  our  courts  previously  to  the  Constitution  of  1790  1 

An  examination  of  the  early  legislative  history  of  Pennsylvania, 
proves  that  equity  was  lor  a  long  time  considered  a  necessary  ingre¬ 
dient  in  the  administration  of  justice;  and  repeated  efforts  appear  to 
have  been  made  to  unite  the  Chancery  powers  with  those  of  the  Com¬ 
mon  law  courts;  which  were  as  often  frustrated  by  the  paramount 
authority  of  the  British  Government. 

It  appears  from  the  minutes  of  the  Provincial  Council,  that  it  16?4, 
a  court  consisting  of  five  judges,  was  constituted  “to  try  all  criminal  s 
and  titles  of  land,  and  to  be  a  court  of  equity  to  decide  all  differences 
upon  appeals' from  the  county  courts.”  It  is  believed  that  this  court 
transacted  little  business. 

By  an  act  passed  in  1 093,  the  several  county  courts  were  empow¬ 
ered  to  hear  and  determine  “all  matters  and  causes  in  equity,”  where- 
the  subject  in  controversy  was  under  ten  pounds  sterling  in  amount  or 
value.  In  1701,  in  an  act  “for  establishing  courts  of  Judicature  in 
this  province  and  counties  annexed,”  we  find  a  provision,  that  the 
judges  of  the  several  courts  of  Common  Pleas  should  have  full  power 
“to  hear  and  decree  all  such  matters  and  causes  of  equity  as  shall 
come  before  them  in  the  said  courts :  wherein  the  proceedings  shall 
be  by  bill,  and  answer  with  such  other  pleadings  as  are  necessary  in 
Chancery  courts,  and  proper  in  these  parts;  — with  power  also,  for 
the  said  justices  to  force  obedience  to  their  decrees  in  equity,  by  im¬ 
prisonment  or  sequestration  of  lands,  as  the  case  may  require.” — ( M . 
•S’.  Lines.)  The  Supreme  court  had  power  by  the  same  act,  to  hear 
and  determine  appeals  in  equity  causes,  and  to  make  such  decrees 
thereon  as  should  be  agreeable  to  equity  and  justice.  This  act  was 
repealed  by  the  Queen  in  Council,  in  iTua. 

V  t 


9 


In  1710  another  act  was  passed,  “for  establishing  courts  of  Judica¬ 
ture,’  by  which  it  was  provided,  that  “There  shall  Le  a  (  ui.r/  of 
Equity  held  by  the  judges  of  1  ho  said  respective  county  courts  of 
Common  Pleas,  four  times  a  year,  at  the  respective  places,  and  near 
the  said  times  as  the  said  courts  of  Common  Pleas  are  held,  in  every 
county  of  this  Province.  And  that  the  Prothonotary  of  the  C<  inrron 
Pleas  shall  be  the  Register  of  the  said  court  of  Equity  in  every  county. 
Which  said  justices,  or  any  three  of  them,  within  the  limits  ol  their 
commissions  and  authorities  to  them  appointed,  as  is  aforesaid,  shall 
have  full  power,  and  are  hereby  im powered  and  authorized,  to  hear 
and  decree  all  such  matters  and  causes  of  Equity  as  shall  come  be¬ 
fore  them  in  the  said  courts,  where  the  proceedings  shall  be,  os  here¬ 
tofore,  by  hill  and  answer,  with  such  other  pleadings  as  are  necessary 
in  Chancery  courts,  and  proper  in  these  parts  ;  with  power  also  for 
the  said  justices  of  the  respective  courts  of  Equity  to  issue  forth  all 
manner  of  subpoena’s,  and  all  other  process  as  may  be  rued  ul,  to 
oblige  and  force  defendants  to  answer  suits  there  ;  its  also  to  award 
commissions  for  taking  answers  and  examining  witnesses;  .md  to 
grant  injunctions  for  staying  suits  in  law,  and  stopping  wastes,  as 
there  may  be  occasion,  observing,  as  near  as  may  be,  the  rubs  and 
practice  oft  he  High  Court  of  Chancery  in  Great  Britain;  with  pow¬ 
ers  to  make  orders,  and  award  all  manner  of, process,  and  do  all  « >i her 
things  necessary  for  bringing  c.auses  to  hearing,' and  to  force  <  bedi- 
ence  to  their  decrees  in  Equity,  which  may  be  by  imp  risen  it  <  nt  of 
bodies,  or  sequestration  of  lands;  and  admit  bills  ol  Revivor,  as  the 
case  may  require.  And  if  any  defendant  or  defendants  in  any  suit, 
which  shall  be  commenced  against  them  in  one  of  the  said  c  cunties, 
shall,  afrer  he  or  they  are  served  with  a  subpoena,  or  oilier  |  rocess, 
remove  into  any  other  county  of  this  Province,  all  process  necessary 
to  bring  such  defendant  to  answer,  and  all  commissions  for  taking  of 
their  answers,  and  examining  of  witnesses,  with  all  other  process  nec¬ 
essary  to  bring  such  causes  to  a  hearing,  shall,  and  may  le  ;  warded 
out  of  the  court  where  those  causes  or  suits  shall  be  first  commenced, 
into  any  other  county  of  this  Province,  as  the  case  may  lequiie. 

“Provided  always,  That  no  subpoena’s,  or  other  process  for  ap¬ 
pearance,  shall  issue  out  of  any  of  the  said  courts  of  equity,  till  the 
bill  is  filed  with  the  proper  officer,  except  bill  for  injunctions  to  stay 
wastes,  or  suits  at  law. 

“  Provided  also,  That  if  any  person  or  persons  shall  fnd  them¬ 
selves  grieved'  with  ariv  decree  or  sentence  made  or  given  by  the  said 
justices  in  equity,  if  shall  and  may  he  lawful  to  and  for  him  or  them, 
so  grieved,  forthwith  to  appeal,  or  have  recourse  to  ihe  judres  of  the 
Supreme  Court,  to  set  forth  his  or  (heir  case,  bv  petition,  bill  <  r  plaint, 
so  as  the  sum  adjudged  to  be  paid  by  such  decree  amount  ’o  ten 
pounds  or  upwards,  this  country  money;  and  so  as  he  or  J ley  so 
appealing,  first  pay  down  the  court  charges,  and  -either  saiis ’y  the 
decree  or  sentence,  so  given,  or  deposite  with  the  just  e  cs  tl  o  sum 
awarded,  or  give  sufficient  security  to  prosecute  the  said  r )  pel.  and 
pay  all  costs  and  damages  that  shall  be  awaided  against  him  <:  r  them; 
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V,  *  .  ,  .  '  j  t  1.  ^  %  '  - , 

and  : hen,  albeit  the  party  appealing  be  imprisoned  upon  that  decree 
or  sentence,  he  shall  be  enlarged;  and  that  such  appeals  shall  super¬ 
sede  all  further  process  upon  the  decree  or  sentence  appealed  from, 
till"  the  same  be  heard,  tryed,  or  dismissed,  in  the  said  Supreme  Court. 
Provided  also,  That  nothing  herein  contained,  shall  give  the  said 
justices  any  power  or  authority  to  hear,  decree,  or  determine  in  equi¬ 
ty,  any  matter,  cause,  or  thing,  wherein  sufficient  remedy  may  be 
had  in  any  other  court,  or  before  any  other  magistrate  or  judicature 
n  this  Province,  either  by  the  ruies  of  the  common  law,  or  according 
to  the  tenor  and  directions  of  the  laws  of  this  Province.  But  that 
when  matters  determinable  at  common  law,  shall  be  brought  before 
them  in  equity,  they  shall  refer  or  remit  the  parties  to  the  common 
law  ;  and  when  matters  of  fact  shall  happen  to  arise  upon  their  exam¬ 
ination,  or  hearing  of  the  matters  and  causes  to  be  heard  and  deter¬ 
mined  in  the  said  court,  then,  and  in  every  such  case,  they  shall 
order  the  matter  of  fact  to  issue  and  tryal  at  the  court  of  common 
pleas  for  the  proper  county  where  the  fact  ariseth,  before  they  pro¬ 
ceed  to  sentence  or  decree  in  the  said  court  of  equity.” — [Ed.  i  7  i4, 
P.,  l  ■?.  .] 

By  the  third  section  of  the  same  act,  it  was  provided,  that  “  there 
shall  be  a  court  of  equity  held  by  the  judges  of  the  respective  Supreme 
courts  in  every  county  of  the  Province,”  for  the  determination  of 
matters  brought  before  them  upon  appeal.  This  act  shared  the  fate 
of  its  predecessors,  having  been  annulled  in  England  in  1713.  Two 
years  afterwards,  another  attempt  was  made,  Ly  the  passage  of  an 
act  “‘for  erecting  a  Supreme  or  Provincial  Court  of  law  and  equity  in 
this  Province,”  iiv  which  it  was  provided  that  the  judges  of  the  Su¬ 
preme  Court  shall  have  authority  “  to  hold  pleas  in  equity,  by  bill, 
appeal,  petition,  or  suit,  to  be  brought  or  exhibited  in  the  said  court, 
by,  for,  or  against  any  person  or  persons  whatsoever,  for  any  disco¬ 
very  or  other  matters  relie v able  in  equity,  and  thereupon  to  issue  out 
process  of  subpoena,  or  distringas,  and  all  other  usual  process  for 
compelling  the  parties  defendants  in  such  suit  to  appear,  put  in  their 
answers,  and  make  their  defences  to  such  bills,  appeals,  petitions,  or 
suits,  and  for  the  parties  to  proceed  thereon  and  thereupon  according 
to  such  rules  or  orders,  and  in  such  manner  and  form  as  the  courts  of 
chancery  and  exchequer  in  Great  Britain  have  used  to  proceed  by” 
&c. — (M.  S.  Laws.)  / 

This  act  was  annulled  in  England  in  1719.  In  the  succeeding 
year  in  consequence  of  a  resolution  of  the  Assembly,  Governor  Keith 
established  a  separate  court  of  equity,  exercising  the  functions  of  chan¬ 
cellor  in  his  own  person,  assisted  by  certain  members  of  the  coun¬ 
cil  ;  and  this  tribunal  appears  to  have  existed,  nominally  at  least, 
until  about  the  year  1736,  when,  in  consequence  of  the  determined 
opposition  of -the  Legislature,  it  was  discontinued,  or  suppressed. 

After  that  year,  no  attempt  appears  to  have  been  made,  either  to 
create  a  District  Court  of  chancery,  or  to  invest  the  'common  law 
courts,  with  general  chancery  powers. 

The  Orphans ’  Court  has  indeed  always  been  essentially  a  court  of 
equity.  •  .  , 
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Its  jurisdiction  is  limited,  but  within  its  peculiar  range  it  has  from 
the  earliest  times  exercised  many  oi  the  functions  of  a  court  oi  chan- 

eery. 

The  act  of  1713  §  VIII  gave  to  this  court  power  to  compel  obedi¬ 
ence  by  attachment  and  sequestration  “  as  fully  as  any  court  of  equity 
may  or  can  do-” 

By  the  act  of  722  §  XIII  the  judges  of  the  Supreme  Court  were 
authorized  to  “minister  justice,”  and  txercibe  the  jurisdiction  and 
powers  thereby  granted  concerning  the  premises  “  as  fully  and  amply 
o  all  intents  and  purposes  whatsoever,  as  the  justices  of  the  court  of 
Kings’  Bench,  Common  Pleas,  and  Exchequer  at  Westminster,  or 
any  of  them  may  or  can  do.” 

The  court  of  Exchequer  in  England,  has  chancery  powers,  but  this 
section  has  never  been  supposed  to  confer  them  upon  our  Supreme 

Court. 

By  the  same  act  §XXI  the  courts  of  Common  Pleas  were  authorized 
to  “  hear  and  determine  all  manner  of  pleas,  actions,  suits,  and  causes, 
civil,  personal,  real,  and  mixed,  according  to  the  law  and  constitution, 
of  this  Province.”  No  express  anthority^to  exercise  chancery  powers, 
was  given  by  this  act  to  them, — nor  can  any  be  implied. 

In  17)  an  act  was  passed  “  to  oblige  the  trustees  and  assignees  ol 
insolvent  debtors ,  to  execute  iheir  trusts.” — (1.  Smith’s  laws  4!  4.- — 
This  act  was  repealed  in  1-1  r.  7  Smith  S3.) 

Commissioners  were  to  be  appointed  by  the  court,  who  had  authori¬ 
ty  to  call  the  trustees  before  them,  and  compel  them  to  settle  their 
accounts, — and  to  call  before  them  witnesses,  and  examine  them,  &c. 
This  appears  to  have  been  the  first  attempt  to  give, relief  as  in  equity, 
in  the  case  of  trustees,  and  is  the- only  instance  of  the  kind, -that  we 
have  met  with  previous  to  the  revolution. 

The  constitution  of  17f6  declared,  that  “  The  Supreme  Court,  and 
the  several  courts  of  Common  Pleas  of  this  Commonwealth,  shall, 
besides  the  powers  usually  exercised  by  such  courts,  have  Cue  powers 
of  a  Court  of  Chancery,  so  far  as  relates  to  the  perpetuating  testi¬ 
mony — obtaining  evidence  from  places  not  within  this  State,  and  the 
care  of  the  persons  and  estates  of  those  who  are  non  comptes  rnnitis; 
and  such  other  powers  as  may  be  found  necessary  by  future  General 
Assemblies,  not  inconsistent  with  this  constitution.” 

The  first  grant  of  equity  powers,  subsequently  to  this  constitution, 
appears  to  have  been  occasioned  by  the  frequent  complaint's  oi'  the 
loss  of  deeds  during  the  revolution. 

By  an  act  passed  the  28th  March,  1786,  (7d  Smith,  S75.)  power 
was  given  to  the  Supreme  Court,  upon  bill  or  pzrieion  filed,  setting 
forth  the  loss  of  deeds,  or  other  writings,  to  issue  a  subpana ,  requir¬ 
ing  the  persons  named  to  appear  and  make  answer  on  oath,  4v.  . — to 
refer  to  a  master,  and,  upon  his  report,  to  make  such  order  and  decree 
in  the  premises  as  to  justice  and  equity  shall  appertain.  This  act 
was  limited  to  continue  in  force  five  years,  and  consequently  expired 
in  1791.  But  in  *793  it  was  revived,  and  extended  to  the  respective 
courts  of  Common  Pieas;  and  is  yet  in  force. 


12 


The  next  instance  of  the  grant  of  equity  powers  was  in  1  789,  when 
proceedings  in  the  nature  of  a  bill  of  discovery  were  authorized  in 
the  case  of  iorcign  attachment.. 

By  the  act  of  zsth  September,  1789,  (9d  Smith,  50  ,)  it  was  de¬ 
clared  that  it  should  he  lawful  for  any  plaintiff  in  a  writ  of  attach¬ 
ment,  after  judgment  obtained  against  the  defendant,  to  exhibit  inter¬ 
rogatories  in  writing  to  the  garnishees,  who  were  required  to  lile  their 
answers  in  writing,  and  under  oath. 

These  are  ali  the  powers  of  relief  in  equity,  that  appear  to  have 
been  granted  or  exercised  previously  to  the  constitution  of  I79<  . 

We  proceed  now  to  inquire,  what  powers  were  conferred  by  the 
constitution,  or  have  since  been  granted  ?  Bv  express  grant  in  the 
constitution,  the  Supreme  Court,  and  the  several  courts  of  Common 
Picas,  have  powers  to  grant  relief  in  equity,  so  far  as  relates — 

1.  To  the  perpetuation  of  testimony. 

2.  To  the  obtaining  evidence  from  places  out  of  the  State. 

3.  To  the  care  of  the  persons  and  estates  of  idiots  and  lunatics. 

1st.  The  first  of  these  powers  has  been  exercised  by  the  courts  di¬ 
rectly  under  the  constitution,  without  any  legislative  provision  respect¬ 
ing  it.  The  proceedings  are  in  accordance  with  the  English  chancery 
practice. 

2d.  The  second  is  exercised  by  these  courts,  and  indeed  by  all  the 
courts  of  the  Commonwealth,  without  any  chancery  forms  in  the  way 
of  commissions,  and  by  rule  of  court. 

3d.  The  power  of  determining  upon  the  alleged  insanity  of  persons 
is  exercised  upon  petition,  and  through  the  medium  of  commissioners 
and  ari  inquest,  according  to  the  practice  of  chancery;  and  the  ap¬ 
pointment  of  committees  of  the  person  and  estate  is  according  to  the 
same  rules.  The  legislature  has  given  authority  to  the  courts  of 
Common  Pleas  to  allow  the  sale  or  mortgage  of  the  real  estate  of  a 
lunatic,  by  two  acts — one  passed  in  I8N,  (b  Smith,  lot,)  and  the 
other  in  1*18,  (7  Smith,  5  .) 

Besides  the  powers  expressly  given  bv  the  constitution,  the  Legisla¬ 
ture  has  from  time  to  time  granted  authority  to  the  courts  to  adminis¬ 
ter  relief  in  equity,  in  the  following  cases. 

1.  Specif  c  p  rforman.ee.  of  contracts. 

The  act  of  8  1st  March,  17  9-?,  (  ;  Smith,  88.)  provides  for  the  spe¬ 
cific  performance  of  written  contracts  to  sell  lands,  in  cases  where 
the  vendor  has  died.  The  proceedings  are  by  petition  to  the  Supreme 
Court  or  Common  Pleas,  in  the  chancery  form  ;  and  the  court  is  au¬ 
thorized  to  male  an  order  empowering  the  executors  or  administra¬ 
tors  to  execute  a  deed.  The  act  of  i  0-1,  (l  Smith,  I5U,>  ext<  nded 
the  authority  to  the  case  of  executors  of  executors  and  administrators 
de  bonis  non.  The  act  of  1818,  ("  Smith,  ;  9,'  authorized  similar 
proceed  ngs  in  the  case  of  carol  contracts;  and  the  act  of  18  1, 
(id.  > \)  applied  the  remedy  to  the  case  of  covenants  for  the  release 
or  extinguishment  of  ground  rents.  And  now,  bv  the  act  of  2-’th 
February,  l  -.3-1,  it  is  directed  that  the  proceedings  in  the  case  of  a 


contract  by  a  decedent,  shall  be  in  the  Orphans’  Court,  who  have 
power  to  decree  the  specific  perlbrmance  of  the  contract. 

By  the  act  of  ITU  ,  ( i  Smith,  i  29,)  the  same  proceedings  are  au¬ 
thorized  against  the  committee  of  a  lunatic. 

2d.  Very  important  and  useful  powers  have  also  been  granted  in 
cases  of  trusts  and  trustees ,  by  several  acts  of  Assembly,  of  which 
the  following  is  believed  to  be  a  correct  abstract : 

Power  lias  been  given  to  compel  a  settlement  of  accounts  by  assign¬ 
ees  of  debtors  (act  of  -^th  March,  1818)  and  other  trustees ,  (act  of 
1 8  A  ' ,  act  of  l«s28)— the  proceedings  being  according  to  the  chancery 
practice,  by  citation  and  answer — interrogatories  in  place  of  bill  of 
discovery,  &c. 

Power  to  remove  assignees  who  are  in  failing  circumstances,  or 
wasting  the  estate,  or  neglecting  the  trust,  or  about  to  remove,  and  to 
appoint  others  in  their  place,  (act  of  18  8.) 

Power  to  remove  trustees  (created  by  conveyance,  &c.)  under  sim¬ 
ilar  circumstances,  and  to  appoint  others,  :act  of  182.;.) 

Power  to  appoint  trustees  in  all  cases,  where  the  duties  of  thetrust 
cannot  be  performed,  by  reason  of  death,  infancy,  lunacy,  or  other 
inability — or  where  a  trustee  named  in  any  deed  or  will  refuses  to 
act,  or  where  one  of  several  is  dead,  (acts  of  i  82a  and  18-28. ) 

Power  to  discharge  trustees  on  their  own  application,  after  settle¬ 
ment  of  accounts,  &.c.  (acts  of  18<5  and  18:8.) 

Power  to  compel  trustees  to  convey  the  legal  estate,  where  the  trust 
has  expired,  (ibid.) 

Power  to  compel  trustees  in  domestic  attachment  to  settle  their  ac¬ 
counts,  and  to  dismiss  or  discharge  them,  (act  of  1829.) 

Power  to  dismiss  assigne  s  under  a  voluntary  assignment,  and  ap¬ 
point  others,  (act  of  !  83  s .) 

Power  to  compel  t  listens  for  religious  and  charitable  soceties,  to 
account ;  and  to  dismiss  them  and  appoint  others  in  their  stead,  (act 
of  1 7th  February,  !8i8.) 

These  powers  are  now  vested  in  the  respective  courts  of  Common 
Pleas,  as  well  as  in  the  Supreme  Court,  and  in  some  instances  in  the 
District  Courts. 

Besides  these  general  authorities,  there  are  many  special  acts  of 

Assembly,  giving  powers  to  the  courts  to  grant  relief  in  equity,  in 

□articular  cases  of  trust. 

* 

8d.  Power  has  been  conferred  on  the  courts,  to  give  relief  in  cer¬ 
tain  cases,  by  compelling  answers  on  oath  to  interrogatories  in  the 
nature  of  a  bill  of  discovery. 

In  the  case  of  stork  in  a  body  corporate ,  owned  by  a  debtor,  the 
act  of  !  8 19  authorizes  interrogatories  to  be  administered  to  the  person 
in  whose  name  the  stock  is  held,  and  requires  answers  on  oath. 

In  the  case  of  assignees’  accounts ,  by  the  act  of  I  S28  auditors  are 
authorized  to  examine  them  on  oath  touching  their  account. 

In  the  case  of  Corporations,  against  whom  a  judgment  may  be  ob¬ 
tained,  with  a  return  o;  nulla  bona  to  an  execution,  citation  may  issue 
to  any  officer  a  member,  and  answers  on  oath  to  interrogatories,  may 
be  required  and  compelled.— (Act  of  1828.) 


In  one  particular  instance  the  Legislature  has  gone  the  whole  length 
of  ..creating  an  equity  tribunal,  with  plenary  powers,  viz.  In  the  act 
passed-  i'^th  March,  )S24,  entitled  “An  act  to  provide  for  the  settle- 
men  toft  he  concerns,  of  the  Marietta  and  Susquehanna  Trading  Com¬ 


pany 


”  The  first  section  declares  that  the  District  Court  of  Lancas¬ 


ter  u shall  have  all  the  authority ,  powers,  and  jurisdiction  of  a  court 
of  Uf  dity,  so  far  as  relates  to  the  Marietta  and  Susquehanna  Trading 
Company,  its  trustees,  debtors*  creditors  and  stockholders,  or  any 
other  person  or  persons  interested  in  the  concerns  of  the  said  compa¬ 
ny.  ’  The  second  section  provides  for  the  mode  of  proceeding,  which 
is  to  be  by  bill  and  answer.  The  decree  ig  to  be  according  to  “equity 
and  law.”  The  bill  is  to  be  taken  pro  cohfesso,  if  the  party  does  not 
appear  and  make  answer.  If  money.be  decreed,  execution  is  to  issue 
as  "on  judgment.  If  any  thing  is  to  be  done  by  the  party,  the  decree 
may  be  enforced  by  attachment  and  sequestration. 

Analagous  to  the  proceedings  in  chancery,  though  the  cases  are  not 
within  the  jurisdiction  of  the  English  chancellor,  are  the  proceedings 
in  cases  of  Divorce,  (Act  of  !  1  ,)  and  Habitual  Drunkards,  vAct 
of  1819  and  I8V22.) 

There  may  possibly  be  other  instances,  besides  those  which  we 
have  enumerated,  of  express  powers  to  give  “relief  in  equity,”  granted 
by  the  Legislature  to  the  courts  since  the  adoption  of  the  constitution, 
the  exercise  of  which  was  directed  to  be  according  to  the  method  pur¬ 
sued  in  a  court  of  chancery.  But  if  such,  they  have  escaped  our 
search.  It  will  be  perceived  that  we  have  not  adverted  to  the  powers 
exercised  from  the  beginning  by  the  Supreme  Courts  and  the  Common 
Pleas;  of  giving  relief  and  administering  equity  through  the  ordinary 
common  lam  forms.  Some  remarks  will  be  made  upon  this  subject 
presently. 

;wi.  The  next  question  which  it  was  proposed  to  consider  is  “What 
powe  rs,  to  give  relief  in  equity,  remain  ungranted  which  our  courts 
ought  to  possess  for  the  due  administration  of  justice/’ 

T>  give  a  satisfactory  answer  to  this  question,  it  will  be  proper  first 
to  ascertain  what  are  the  jurisdiction  and  powers  of  the  courts  of  Equi¬ 
ty  in  England,  from  which  our  ideas  of  Chancery  jurisprudence  are 
crenerally  derived,  and  to  which  the  framers  of  our  constitution  must 
be  supposed  to  have  referred. 

The  jurisdiction  of  the  Chancery  in  England,  is  divided  by  a  late 
writer  of  authority  (Mr.  Jeremy  in  his  1 realise  on  Equity,)  into 
three  branches;  a  division  which  it  is  convenient  to  adopt  here  to 
avail  ourselves  of  in  another  part  of  this  inquiry. 

I.  Exclusive. 

II.  Assistant. 

Ill  .Concurrent.  g  .t.jjji  / 

I.  The  exclusive  jurisdiction  embraces, 

1.  Trusts. 

2.  Mortgages. 

Equities  of  married  women. 
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4.  Idiots  and  lunatics. 

а.  Infants.  .  , 

б.  Charities. 

7.  Receivers. 

II.  The  assistant  jurisdiction. 

1 .  Discovery  of  facts  material  at  law  from  partits . 

2.  Obtaining  evidence  from  persons  not  parties. 

.  Compelling  suppression  of  facts,  &c.  not  affecting  merits. 

III.  The  concurrent  jurisdiction. 

A.  Peculiar  means  of  administering  dis'ributive  justice. 

1 .  By  reference  to  masters. 

2.  By  directing  trials  and  issues 

3.  By  its  mode  of  executing  certain  special  decrees. 

§  .  In  ascertaining  boundaries. 

§2.  In  making  partition. 

§3.  In  setting  out  dower. 

B.  Peculiar  means  of  administering  preventive  justice. 

1.  By  inj auctions. 

§1.  To  restrain  nuisance. 

§11.  To  restrain  trespass. 

§  ill.  To  restrain  waste. 

§!Y.  To  restrain  proceedings  at  law'. 

■  .  •  v  $ 

2.  By  decrees  upon  bills  quia  timet . 

C.  General  means  of  administering  justice. 

i .  In  cases  of  accident, 

-  2.  In  cases  of  mistake. 

3.  In  cases  of  fraud. 

4.  In  cases  where  the  remedies  afforded  by  the  courts  of  law- 

are  inappropriate. 

§i.  By  compelling  specific  performance  of  agreements. 

§2.  By  enforcing  delivery  of  specific  chattels. 

§3.  By  relieving  against  forfeitures  and  penalties. 

§*•  By  rescinding  agreements. 

§5.  By  preventing  abuses  of  the  rules  and  practice  of  the  courts 
of  law. 

5.  In  cases  of  account. 

Taking  this  enumeration  of  the  powers  of  Chancery  to  be  suffici¬ 
ently  full  and  comprehensive,  let  us  see  to  what  extent  our  courts  pos¬ 
sess  these  powers,  and  whether  they  are  exercised  as  such,  and  accor¬ 
ding  to  the  forms  of  Chancery  proceedings,  or  through  the  common 
law  channels,  and  with  the  common  law  machinery. 

It  is  proper  to  repeat  here,  that  we  consider  the  whole  theory  of 
equitable  jurisprudence,  as  already  incorporated  with  our  code,  and  its 
principles,  as  circulating  through  all  the  channels  of  our  judicial  sys¬ 
tem.  We  have  adopted  them  all  as  fully  as  they  are  adopted  in  any 
one  of  our  sister  states  in  wffiich  a  regular  Chancery  court  exists,  al- 
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though  we  have  for  the  most  part,  different  modes  of  administering 
reliei. 

1,  Of  the  exclusive  jurisdiction  of  Chancery,  and  herein 
1.  Of  trusts. 

The  principles  of  our  law,  upon  the  subject  both  of  express  and 
impli  cl  trusts  are  believed  to  be  precisely  the  same1  as  those  of  Chan¬ 
cery,  and  we  are  not  aware  that  any  difficulty  is  experienced  in  the 
application  of  those  principles  to  the  cases  arising  in  the  courts. 

it  is  in  the  direct  and  visitatorial  power  of  Chancery  over  trustees , 
that  its  superiority  over  our  courts,  was,  until  within  a  few  years,  very 
apparent.  These  powers  consist  in, 

i.  The  removal  of  trustees  for  misconduct,  and  other  causes  which 
render  them  unfit  to  execute  the  trust. 

il.  The  discharge  of  trustees,  ut  their  own  request. 

3.  The  appointment,  of  new  trustees,  in  all  cases  of  vacancy  or  in¬ 

ability,  whether  by  death,  removal,  or  otherwise. 

4.  To  give  relief  in  the  cases  of  infant,  idiot,  insolvent  or  absent 

trustees,  by  directing  conveyances,  &c. 

5.  To  compel  conveyance  of  the  legal  estate  to  the  cestui  qui  trusty 
when  the  trust  has  expired. 

To  what  extent  have  these  powers  been  imparted  to  our  courts? 

1.  The  acts  of  1823,  18  5,  and  1828,  give  power  to  remove  Trus¬ 
tees  appointed  by  deed,  will,  or  other  instrument,  in  cases  ol  miscon¬ 
duct,  incapacity,  &c. 

Some  doubt  has  been  expressed  whether  the  provisions  of  these 
acts  extend  to  the  case  of  a  Trustee,  who  has  in  part  executed  the 
trust;  and  the  case  of  impli- d  crus  s  is  not  provided  for  at  all. 

2  &  3.  The  discharge  of  Trustees,  and  the  appointment  of  others, 
are  also  fully  provided  for  by  the  above  mentioned  acts. 

4.  We  have  no  provision  precisely  of  this  kind.  The  object  is  at¬ 
tained  however,  by  the  appointment  of  a  trustee  for  the  purpose. 

In  England,  it  appears  to  be  thought  that  a  trustee  ought  not  to  be 
removed,  merely  by  reason  of  infancy  or  lunacy,  but  that  the  court 
ought  to  have  the  power  of  directing  the  in  ant y  or  the  committee  of 
the  lunatic,  to  convey,  in  cases  where  a  conveyance  by  the  Trustee 
is  required.  See  the  acts  7  Anne  C  i9,  4  Geo.  i.  C  It  ,  1  &  2.  Geo. 
4  C  14  6.  Geo.  4.  C  74,  &c. 

We  think  upon  the  whole,  that  our  law  is  broad  enough  for  every 
valuable  purpose,’  and  that  the  authority  to  appoint  a  new  trustee, 
which  might  perhaps  be  extended  to  the  appointment  of  temporary 
trustees,  during  the  minority  or  absence  of  the  nominal  trustee,  is 
sufficient  and  more  convenient  in  its  operation. 

5.  The  acts  of  l82  -  and  1828  give  express  authority  to  the  courts 
to  compel  trustees  to  convey  the  legal  estate,  when  the  trust  has  ex¬ 
pired. 

Little  therefore,  seems  to  be  wanted  to  complete  the  powers  of  our 
courts,  to  give  relief  in  equity,  in  this  branch  of  its  jurisdiction,  ex¬ 
cepting  the  application  of  them  to  the  case  of  implied  trusts,  and  the 
other  cases  to  which  we  have  adverted. 
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2.  In  the  case  of  Mortgages. 

Here  we  have  a  system  of  our  own,  which  possesses  advantages  of 
a  peculiar  kind,  and  it  appears  to  us,  is  preferable  in  all  respects  to 
the  artificial  and  complicated  system  which  has  grown  up  in  England. 
We  find  no  defects  in  our  law  upon  this  point,  and  have  no  occasion 
to  borrow  any  of  the  powers  of  the  English  Chancery.  The  record¬ 
ing  acts  have  relieved  us  from  many  embarrassing  questions  of  fre¬ 
quent  occurrence  in  England ;  and  the  proceeding  by  Scire  Facias, 
has  rendered  obsolete  most  of  the  law  about  foreclosure  and  equity  of 
redemption. 

5.  Equitable  rights  of  married  women. 

No  doubt  is  entertained,  that  the  principles  of  equity  upon  this  sub¬ 
ject  are  the  same  in  our  courts  as  in  Chancery. 

The  doctrines  respecting  the  separate  estates  of  married  women, 
their  rights  and  liabilities,  have  been  recognized  in  this  Commonwealth 
from  the  earliest  dates.  Upon  the  subject,  however,  of  the  equity  of 
a  married  woman  to  a  settlement  or  provision  out  of  property  devol¬ 
ving  upon  her  husband,  or  his  assignees,  in  her  right,  the  case  is 
somewhat  different.  In  Yoke  vs.  Barnet ,  (1  Binn,  365)  C.  J.  Tiigh- 
man  said  “It  is  to  be  regretted  that  the  courts  of  this  state  are  not 
vested  with  the  power  exercised  by  the  court  of  Chancery  in  England, 
of  insisting  on  some,  provision  for  the  wife,  when  the  husband  applies 
to  them  for  the  purpose  of  getting  possession  of  her  personal  property. 
But  we  have  no  trace  of  any  such  exercise  of  power  by  our  courts. 

It  must  be  taken  for  granted,  then,  that  they  possess  no  such  pow¬ 
er.  ”  So  in  Slifer  vs.  Beates,  (9  S.  &  R.  182)  Judge  Duncan  said, 
“In  our  last  inquiry,  the  difficulty  arises  from  the  want  of  adequate 
Chancery  powers:  and  this  court  have  on  various  occasions  been  dis¬ 
tressed  in  the  distribution  of  the  wife’s  real  estate,  converted  by  the 
act  of  the  law  into  personal:  for  if  the  husbands  of  these  two  feme 
coverts,  who  have  brought  this  action,  came  into  a  court  of  Chancery 
against  the  Trustees,  for  the  trust-money  arising  from  the  sale  under 
the  decree  of  the  Orphans’  Court,  that  court  where  there  was  such, 
would  be  the  only  tribunal.  Heie  there  is  no  such  authority  exer¬ 
cised  by  the  court.  Chancery  would  compel  a  reasonable  settlement 
on  the  wives,”  &c. 

By  the  act  of  29th  March,  18')  §  48,  power  has  been  given  to  the 

Orphans’  Court ,  to  make  provision  for  the  wife  in  all  cases  in  which 
money  shall  be  awarded  to  her  by  that  court,  for  her  share  or  portion 
of  the  estate  of  an  intestate. 

It  seems  to  us  to  be  proper,  to  give  similar  authority  to  the  com¬ 
mon  law  courts  in  cases  of  partition,  and  in  all  other  cases  in  which 
the  wife’s  real  estate  may  be  converted  into  personal — as  in  the  case 
of  the  surplus  proceeds  of  a  sale  of  the  wife’s  land  under  an  execution; 
and  we  think  that  so  far  as  the  Legislature  is  called  upon  to  go,  by 
obvious  principles  of  justice  and  expediency.  But  do  these  principles 
require  us  to  carry  the  rule  to  the  extent  of  compelling  the  husband  to 
make  provision  for  his  wife  in  every  .case  in  which  he  seeks  the  aid  of 
the  court  to  recover  her  money  or  property  1  The  rule  in  England,  is 
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by  no  means  a  satisfactory  one.  If  the  husband  is  obliged  to  go  into 
the  court  of  equity  to  recover  his  wife’s  choses  in  action,  that  court 
will  require  him  to  make  a  reasonable  settlement  upon  her.  But  if 
he  can  recover  them  througn  the  means  of  the  common  law  courts, 
chancery  will  not  interfere.  With  us  however,  there  is  but  one 
species  of  tribunal  for  the  lecovery  of  property,  whether  in  possession 
or  action.  No  distinction  can  therefore  be  made  which  can  be  sus¬ 
tained  upon  any  clear  principles. 

We  incline  upon  the  whole  to  think,  that  in  such  questions,  it  will 
be  better  to  let  them  take  their  course  without  interfering  between 
husband  and  wife,  with  the  exception  only  of  the  case  in  which  the 
wife’s  real  estate  has  been  converted  into  personal  by  process  or 
operation  of  law;  when,  we  think,  that  she  should  not  stand  in  a 
worse  situation  than  if  the  property  had  continued  to  he  real;  unless 
upon  a  separate  examination,  she  should  consent  to  the  appropriation 
of  the  fund  to  her  husband. 

If,  therefore,  we  extend  to  the  common  law  courts  the  power  which 
lias  been  given  to  the  Orphans’  court  in  this  respect,  it  appears  to  us 
that  we  shall  confer  as  much  additional  chancery  power  with  regard 
to  this  subject,  as  is  desirable  at  present.  We  wish  to  limit  this  re¬ 
mark,  however,  to  the  particular  question  we  have  been  considering. 
There  are  difficulties  and  hardships  arising  out  of  the  present  law  and 
powers  of  the  courts  relating  to  divorce  and  insolvency,  which  require 
serious  consideration  ;  arid  we  have  before  us  some  plans  upon  these 
subjects  which  we  expect  to  submit  to  the  Legislature,  intended  to  se¬ 
cure  to  married  women  a  suitable  portion  of  their  personal  property 
m  the  event  of  a  divorce,  or  of  the  insolvency  of  their  husbands,  with¬ 
out  impairing  the  marital  authoritjr,  or  interfering  with  the  just  claims 
of  creditors. 

"1.  The  next  subject  of  Chancery  jurisdiction,  is  contained  under 
the  head  of  Idiots  and  Lunatics. 

Here,  as  has  been  already  shown,  the  general  jurisdiction  is  given 
by  the  Constitution,  in  express  terms  “The  care  of  the  persons  and 
estates  of  those  who  are  non  compotes  mentis."  These  expressions, 
would  seem  from  the  context,  to  giye  the  court  all  the  powers  usually 
exercised  by  the  Chancellor  in  England  ;  and  such,  doubtless,  was  the 
intention  of  the  framers  of  the  Constitution.  It  is  riot  necessary, 
therefore,  in  reference  to  our  present  object,  to  inquire  what  were  the 
powers  of  the  court  of  Chancery,  or  rather,  of  the  Chancellor  in  per¬ 
son,  in  England,  in  respect  to  Idiots  and  'Lunatics  at  the  date  of  the 
Constitution,  since  they  have  passed  of  course  to  our  courts.  But 
since  that  date,  important  alterations  have  been  made  in  the  English 
law,  respecting  both  the  method  of  proceeding  upon  commissions  of 
lunacy,  and  the  care  and  treatment  of  this  unfortunate  class  of  persons, 
some  of  which  deserve  to  be  incorporated  with  our  code.  We  have 
prepared  a  bill  on  this  subject,  which,  we  think,  will  be  found  to  con¬ 
tain  some  essential  improvements  of  the  law. 

5.  Infants. 

The  power  of  the  English  Chancery  to  appoint  and  control  guar- 
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dians,  and  to  regulate  the  maintenance  of  infants,  is  vested  in  its  ful¬ 
lest  extent,  in  our  Orphans  Court ;  which  also  possesses  authority  to 
allow  the  sale  or  mortgage  of  their  real  estate,  to  on  extent  which  it  is 
believed  the  English  Chancery  does  not  possess;  but  our  Orphans 
Court  has  never  interfered,  on  the  subject  of  their  marriage,  as  has 
been  done  in  England.  It  does  not  appear  to  be  expedient  to  incorpo¬ 
rate  this  part  of  their  equity  jurisprudence  with  ours.  Another  branch 
of  Chancery  power,  arising  from  their  general  jurisdiction  over  in¬ 
fants,  viz  : — the  control  of  the  parents  custody  of  them  (2  Russel,  pi. 
Welle. sly  v  Duke  of  Beaufort,)  has  been  exercised  by  the  Supreme 
Court  on  Habeas  Corpus,  ( 5 .  Binn.  5 20.  Comth.  vs.  Bddicks.)  and 
by  the  Common  Pleas,  (l  Brown ,  143.  Comth.  vs.  Nutt.)  and 
probably  no  additional  power  is  required. 

6.  Charities. 

The  Chancellor  in  England  exercises  a  general  superintendence 
over  charitable  corporations  and  societies,  and  controls  trustees  ap¬ 
pointed  for  such  purpo.es,  in  the  same  manner  as  others.  One  of  his 
most  important  functions  in  this  capacity,  is  the  direction  of  such 
trustees,  in  the  execution  of  the  trust ;  keeping  them  in  the  chan el  of 
the  donor’s  intention,  where  it  is  practicable,  and  where  that  is  not 
the  case,  making  new  channels  for  them  as  near  that  as  possible,  or, 
in  tlie  technical  language,  Cy  pres.  So  far  as  regards  the  appoint¬ 
ment,  removal,  or  discharge  of  trustee^,  our  courts  have  now  the  same 
powers  as  the  Chancery,  and  may  exercise  them  in  the  case  of  char¬ 
ities,  as  in  other  cases. 

The  act  of  ITth  Feb.  1818,  gives  express  authority  to  the  courts  to 
call  to  account  and  remove  trustees  holding  property  for  religious, 
literary,  or  charitable  purposes,  and  the  acts  of  i  825  and  i828  extend 
the  authority  to  all  cases  of  trusts. 

These  powers  will  probably  be  found  sufficient  to  keep  trustees  to 
their  duty,  and  to  prevent  the  trust  failing  for  want  of  a  suitable  trus¬ 
tee.  But  in  regard  to  the  other  branch  of  t*he  Chancellors  jurisdiction 
and  powers,  which  we  have  mentioned,  his  interference,  namely,  in 
relation  to  the  fulfilment  of  the  charitable  purposes,  the  case  is  differ- 
’  ent.  It  is  believed,  that  no  instance  has  occurred  in  this  state,  of  a 
similar  exercise  of  authority  by  our  courts ;  and  their  power  to  inter¬ 
fere  under  existing  laws,  may  well  be  questioned.  If,  for  example, 
a  testator  should  bequeath  funds  for  charitable  purposes,  generally, 
without  mentioning  the  particular  objects,  or,  for  some  charitable  pur¬ 
pose  which  cannot  be  attained,  or  the  like;  and  the  trustees  should  be 
willing  and  competent  to  act,  has  any  court  in  this  Commonwealth 
power  to  direct,  a  priori,  the  application  of  the  fund  to  a  purpose  near 
to  that  which  may  be  supposed  to  have  been  intended,  or  to  direct  it 
at  all  1  We  say  a  priori,  because,  doubtless,  when  the  executor  or 
trustee,  as  the  case  may  be,  comes  to  settle  his  accounts,  the  court 
which  has  jurisdiction  of  his  accounts,  will  determine  whether  his  ap¬ 
plication  of  the  funds  has  been  in  conformity  with  the  directions  in  the 
will. 
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We  think,  that  our  courts  do  not  possess  the  power  of  controlling 
such  trustees,  otherwise  than  as  just  mentioned,  and  indirectly,  by 
the  power  to  dismiss  them  if  they  shall  mismanage  the  trust  funds: 
and  it  appears  to  us,  upon  the  whole,  that  considering  the  delicate 
nature  of  many  questions  arising  upon  trusts  for  religious  and  charita¬ 
ble  purposes,  it  is  as  well  to  leave  the  law  on  its  present  footing. 

7.  The  court  of  chancery  also  exercises  the  power  of  taking  charge 
of  property,  both  real  and  personal,  for  the  benefit  of  the  parties 
interested  therein,  wherever  this  is  necessary,  for  the  due  administra¬ 
tion  of  ju  tice:  And  this  is  done  through  the  medium  of  a  Receiver 
appointed  for  the  purpose. 

The  power  to  interfere  in  cases  of  this  description  has  rarely  been 
exercised  by  our  courts.  It  is  nevertheless  a  most  salutary  attribute 
of  preventive  justice ;  and  if  any  doubt  should  exist,  respecting  the 
jurisdiction  of  the  courts,  we  think  it  ought  to  be  at  once  removed. 
We  can  see  no  reasonable  objection  to  giving  all  the  courts  express 
authority  for  this  purpose. 

There  are  cases  in  which  it  may  be  absolutely  necessary  as  in  the 
instance  of  an  insolvent  corporation,  which  will  be  remarked  upon 
hereafter,  and  we  think  that  to  prevent  abuses,  it  may  be  well  to  pro¬ 
vide  that  security  shall  be  required,  in  all  cases  from  receivers. 

II.  Assistant  jurisdiction  of  the  chancery. 

1.  Discovery  of  facts  material  at  law  from  parties. 

It  has  been  already  showm,  that  the  powder  of  compelling  a  discov¬ 
ery  from  parties  has  been  given  by  our  courts. 

1.  In  the  case  of  Garnishees  in  foreign  attachment. 

2.  In  the  case1  of  lost  deeds. 

d.  In  the  case  of  stock  held  in  a  cornoratc  body,  in  the  name  of  a 
third  person. 

4.  In  the  case  of  the  accounts  of  assignees. 

5.  In  the  case  of  suits  against  corporations,  to  discover  their  pro¬ 
perty. 

To  which  may  be  added, 

6.  The  power  of  compelling  the  production  of  books  and  papers 

given  by  the  act  of  17  9s.  g 

7.  In  the  Orphans ’  Court,  the  powrer  of  compelling  answers  in  the 
case  of  executors,  administrators  and  guardians. 

And  analogous  to  this,  is  the  power  requiring  answers  upon  oath 
bv  persons  applying  for  the  benefit  of  the  insolvent  laws. 

It  remains  to  be  considered  whether  this  power  ought  to  he  enlarged 
so  as  to  embrace  the  whole  sphere  oflitigation ;  namely,  to  compel 
discovery  in  all  cases  from  parties  to  a  suit,  where  by  the  rules  of 
equity,  they  may  be  required  to  answer.  We  think  that  there  is  no 
substantial  reason  in  the  way  of  our  adoption  of  this  practice. 

The  march  of  justice  is  often  interrupted  and  sometimes  defeated  in 
our  courts  for  want  of  this  important  aid  ;  and  although  there  is  al¬ 
leged  to  be  danger  of  perjury,  we  think  that  the  experience  of  the 
Courts  of  Equity  proves  that  this  is  very  small. 

Under  the  restrictions,  and  with  the  exceptions  with  w  hich  it  is  ex- 
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ercised  in  the  English  Chancery,  we  cannot  but  think  that  it  will  be  found 
a  very  useful  addition  to  the  means  possessed  by  our  courts  of  doing 
justice,  and  therefore  that  it  is  proper  to  introduce  it  into  our  system. 

The  commissioners  appointed  by  the  British  government  to  inquire 
into  the  practice  of  the  courts  of  common  law,  have  proposed  to  give 
those  courts  power  to  examine  the  parties  in  all  cases  upon  interroga¬ 
tories,  as  an  equivalent  to  the  bill  of  discovery.  It  is  our  intention  to 
submit  a  bill  providing  for  means  of  compelling  disclosure  by  one  of 
these  methods. 

2.  Discovery  of  facts  from  persons  not  parties. 

The  powers  exercised  b)^  Chancery  and  classed  under  this  head,  viz. 

1.  Examining  witnesses  out  of  the  jurisdiction  of  the  courts,  by 

means  of  commissions,  &c. 

2.  For  the  perpetuation  of  testimony, 

Are  already  possessed  and  constantly  exercised  by  our  courts.  The 
first  in  the  court,  whatever  it  may  be,  in  which  the  evidence  may  be 
required.  And  the  second  in  the  Supreme  Court  and  Common  Pleas, 
in  the  regular  Chancery  form,  by  bill  and  answer. 

We  propose  in  a  bill  relating  to  the  action  of  ejectment  which  ac¬ 
companies  this  report,  an  additional  method  of  securing  the  perpetua¬ 
tion  of  testimony  in  certain  cases.  Nothing  further  seems  necessary 
to  be  suggested  upon  these  points. 

3.  Another  of  the  powers  of  Chancery  is  said  to  be  exerted  in  com¬ 
pelling  the  suppression  of  facts  and  circumstances  which  do  not  af¬ 
fect  the  merits  of  the  question  at  law. 

This  is  one  of  the  titles  into  which  the  head  of  the  assistant  juris¬ 
diction  of  Chancery  is  divided  in  the  treatises  upon  equity;  but  it  is 
not  perceived  that  it  is  in  reality  a  distinct  branch.  It  is  connected 
with  the.  subject  of  notice  and  attendant  terms ,  which  have  little  or  no 
significance  or  value  in  our  law,  and  at  all  events,  the  power  of  sup¬ 
pression  here  alluded  to  is  sufficiently  possessed  by  our  courts  on  the 
trial  of  questions  in  which  they  arise. 

Thus  it  is  said  that  if  a  person  entitled  to  real  estate  fears  that  some 
mere  legal  obstacle  will  be  set  up  by  his  opponent,  he  may  file  a  bill 
of  discovery,  and  if  it  shall  appear  upon  the  answer  and  hearing  that 
the  plaintiff  has  greater  equity  and  the  defendant  a  naked  legal  title, 
the  court  will  enjoin  him  how  using  it  to  prevent  the  plaintiff’s  recov¬ 
ery  at  law.  The  principles  of  law  and  equity  being  amalgamated  in 
our  jurisprudence,  our  courts  reach  the  same  result  by  considering  the 
legal  title  conveyed  to  the  plaintiff,  and  thus  save  the  expense  and 
trouble  of  a  proceeding  in  Equity.  No  addition  to  our  law  appears  to 
be  necessary  therefore  in  this  respect. 

III.  Concurrent  jurisdiction  of  the  Chancery. 

A.  Peculiar  means  of  administering  distributive  justice. 

! .  By  reference  to  masters. 

The  advantages  of  a  reference  to  masters  are  obtained  in  our  courts 
by  the  appointment  of  auditors  or  commissioners.  In  the  Orphans' 
Court  auditors  are  as  essential  a  part  of  the  machinery  as  masters  are 
of  the  English  Chancery.  In  the  Supreme  Court  and  Common  Pleas 
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they  are  usually  appointed  on  questions  relating  to  the  distribution  of 
money  paid  into  coGrt,  and  upon  the  accounts  of  trustees,  and  occa¬ 
sionally  for  other  purposes.  '  No  addition  to  the  power  of  the  courts 
in  this  respect  seems  necessary. 

2.  Trials  and  issues  in  courts  of  law. 

One  mode  of  administering  justice  in  Chancery  is  by  directing  trials 
at  law  to  determine  particular  facts  in  litigation.  This  of  course  it  is 
not  necessary  to  consider  here,  since  by  our  system  the  trial  is  in  the 
court  possessing  Chancery  powers. 

3.  There  are  certain  special  decrees  made  by  Chancery  in  which 
relief  is  given  in  a  peculiar  manner. 

§  .  By  commissions  to  ascertain  boundaries. 

These  are  believed  to  be  seldom  resorted  to,  and  not  of  sufficient  im¬ 
portance  to  make  their  extension  to  our  courts  desirable. 

§  Commissions  to  make  partition. 

The  proceedings  in  the  Orphans'’  Court  to  make  partition  between 
the  heirs  of  an  intestate,  hre  believed  to  be  sufficient  to  enable  the 
court  to  do  justice  to  all  parties.  In  the  common  law  courts,  however, 
inconveniences  are  sometimes  experienced,  from  the  difficulty  of  prov¬ 
ing  the  titles  of  the  parties  interested.  In  Chancery,  the  answer  of 
the  defendants,  sets  forth  their  title,  and  a  reference  to  the  master  as¬ 
certains  it,  and  upon  his  report  the  court  dismisses  the  petition  as 
against  those  who  do  not  appear  entitled.  The  appointment  of  com¬ 
missioners  to  set  out  the  respective  portions,  appears  to  be  in  some  re¬ 
spect  better  than  the  proceeding  before  a  jury.  We  think  that  some 
advantages  would  be  gained  for  the  administration  of  justice  by  the 
adoption  of  the  Chancery  practice  upon  these  points,  at  least  so  far  as 
to  substitute  commissioners  for  an  inquest ,  where  the  parties  assent 
to  it. 

3.  Commissions  to  set  out  dower. 

The  same  remark  may  be  made  upon  this  point  as  under  the  prece* 
ding  head,  viz.  That  the  commission  to  set  out  dower  is  more  conve¬ 
nient  in  general  than  the  proceeding  before  an  inquest,  because  the 
commissioners  arc  fewer  in  number  and  selected  with  more  especial 
reference  to  their  competency  for  the  task. 

B.  Peculiar  means  of  administering  preventi ve  justice. 

It  is  here  that  the  powers  of  the  Courts  ol  Equity  appear  to  possess 
a  decided  superiority  over  those  of  the  courts  of  common  law,  and 
that  instances  most  frequently  occur  of  defects  in  our  administration  of 
justice.  The  principal  cases  mentioned  in  the  Chancery  books  in 
which  the  court  interferes  by  its  writ  of  injunction  to  prevent  or  re¬ 
strain  the  commission  of acts  injurious  to  others,  are 

!.  In  case  of  nuisances. 

9.  In  case  of  trespass. 

3.  In  case  of  waste. 

In  all  these  cases  the  power  is  most  important  and  valuable.  In¬ 
deed,  no  system  of  justice  can  be  considered  to  be  complete  without 
the  means  of  prevention  and  restraint.  In  the  case  of  waste  our  courts 
have  been  invested  with  powers  to  the  fullest  extent,  and  there  appears 
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no  reason  why  they  should  not  be  extended  to  the  other  cases  mention¬ 
ed.  It  will  be  seen  that  in  the  bill  relating  to  estrepement  we  have 
suggested  a  method’ of  restraining  the  commission  ot  trespass  upon 
lands  in  certain  cases. 

4.  To  restrain  proceedings  at  law. 

The  courts  of  Chancery  interfere  by  injunctions  to  restrain  pro¬ 
ceedings  in  the  courts  of  common  law,  whenever  the  result  ot  such 
proceedings  would  be  contrary  to  equity.  1  he  objects  attained  by 
this  method  of  Chancery  procedure  are  effected  in  many  cases  in  our 
courts,  in  the  ordinary  mode  of  administering  justice  on  the  trial  of  the 
action.  There  are  two  classes  of  cases,  however,  coming  under  this 
head  in  respect  to  which  our  courts  are  deficient  in  the  means  posses¬ 
sed  by  Chancery,  inconsequence  of  the  inflexibility  of  the  rule  oi  lav/ 
relating  to  the  parties  to  suits,  viz:  Bills  of  Peace  and  bills  of  Inter¬ 
pleader.  In  both  these  cases  it  is  necessary  to  introduce  other  per¬ 
sons  than  those  who  are  parties  to  the  record  at  law,  and  in  both  the 
right  or  title  is  settled  in  one  proceeding,  and  costs  saved  and  further 
litigation  prevented. 

Among  the  provisions  intended  to  be  submitted  to  the  Legislature 
in  this  connexion,  we  shall  suggest  some  methods  of  supplying  the  de¬ 
ficiencies  in  our  practice,  and  completing  the  means  of  doing  justice 
to  the  extent  possessed  by  the  courts  of  Chancery. 

2.  Preventive  justice  by  means  of  a  bill  quia  timel. 

We  have  nothing  of  this  kind  in  our  jurisprudence,  except  so  far 
as  relates  to  threatened  waste,  in  which  case  the  acts  of  Assembly  as 
we  have  seen  authorise  the  issuing  of  a  writ  of  Estrepement.  In  the 
case  of  chattels  or  funds,  of  which  the  party  is  not  entitled  to  the  im¬ 
mediate  possession,  we  have  no  means  of  securing  his  rights  except  so 
far  as  the  4(;th  section  of  the  act  of  l  83-1,  relating  to  executors  and 
administrators,  has  supplied  the  defect.  This  is  one  of  the  u powers, 
to  grant  relief  in  equity,”  which  it  appears  to  us  ought  no  longer  to  be 
withheld  from  our  courts.  We  have  accordingly  made  some  provi¬ 
sions  upon  the  subject,  in  some  of  the  bills  relating  to  particular  ac¬ 
tion,  as  ejectment  and  contribution  ;  and  we  intend  to  submit  to  the 
'  Lesgislature  other  suggestions  designed  to  complete  the  measure  of 
relief.  * 

C.  General  means  of  administering  justice  by  decrees,  better  adapt¬ 
ed  to  the  case,  or  administered  in  a  more  satisfactory  maimer  than  cam 
be  obtained  in  the  courts  of  law. 

1 .  In  case  of  accident,  as  in  the  instances  of  lost  deeds,  bonds,  &c- 

In  these  and  similar  cases,  the  principles  of  equity  are  recognized 

by  our  courts,  and  satisfactorily  enforced  through  the  medium  of  their 
ordinary  power  and  practice. 

2.  In  case  of  rnistaJee. 

3.  In  case  of  fraud. 

The  same  remarks  may  be  made. of  the  Chancery  rules  upon  these 
subjects.  They  require  no  exercise  of  power  different  from  those 
which  have  been  already  noticed,  and  the  principles  upon  which  they 
rest  are  familiar  to  our  jurisprudence. 


•4.  Means  of  administering  justice  where  the  remedies  afforded  by 
the  courts  of  law  are  inadequate. 

1§*  By  compelling  the  specific  performance  of  agreements. 

This  a  highly  important  part  of  the  Chancery  jurisdiction,  one  in 
which  its  superiority  over  the  common  law,  is  most  frequently  alleged, 
and  in  which  the  exercise  of  its  powers  is  very  frequently  invoked. — * 
We  possess  nevertheless  in  our  Pennsylvania  practice  remedies  which 
some  eminent  jurists  have  considered  to  be  quite  equal  in  their  results 
to  those  of  Chancery.  The  value  of  the  Chancery  proceedings  con¬ 
sists  in  its  compelling  the  thing  to  be  done  which  has  been  contracted 
to  be  done,  viz  :  The  conveyance  of  land,  or  the  delivery  of  a  chattel. 
The  method  of  compulsion  consists  in  punishment  by  attachment  and 
sequestration,  if  the  decree  of  the  court  is  not  carried  into  effect  by 
the  defendent.  If  he  should  prefer  to  lie  in  prison  rather  than  ex¬ 
ecute  a  deed,  the  English  court  of  Chancery  could  do  no  more.  With 
us  the  proceeding  is  by  ejectment  under  which  actual  possession  of  the 
premises  is  recovered.  And  nothing  is  wanting  but  the  deed  which 
may  sometimes  be  obtained  from  the  defendant  by  the  compulsion  of 
damages  assessed  by  a  jury.  It  may  be  proper  however  to  enlarge 
jhe  existing  powers  of  the  courts,  so  far  as  to  authorise  them  after 
judgment  in  ejectment  to  make  an  order  upon  the  defendent  for  the  ex¬ 
ecution  of  the  necessary  conveyance,  and  to  enforce  such  order  in  the 
manner  of  a  court  of  equity.  The  remedy  by  ejectment  however  is 
believed  not  to  be  altogether  adequate  to  the  purpose  of  compelling 
specific  performance,  and  at  the  same  time  of  compensating  the  plain¬ 
tiff  for  the  damages  which  he  may  have  sustained  in  consequence  of 
the  nonperformance  of  the  agreement.  To  complete  the  remedial  law 
in  this  respect,  we  propose  an  enlargement  of  the  action  of  covenant, 
by  giving  it  in  some  respects  the  properties  of  a  bill  in  equity,  and  en¬ 
abling  the  court  to  enforce  specific  execution  of  the  covenant,  by  a 
writ  of  Habere  facias  possessionem.  We  refer  to  another  part  of  our 
report  for  some  remarks  in  particular  explanation  of  our  views,  upon 
this  subject,  and  will  only  add  here,  that  by  the  alteration  proposed,  it  is. 
not  intended  to  dispense  with  the  accustomed  proceeding  by  eject¬ 
ment,  but  merely  to  increase  the  number  of  remedies  designed  to  sup¬ 
ply  the  place  of  the  bill  for  specific  performance. 

We  have  thus  far  considered  agreements  for  the  specific  execution 
of  contracts,  for  the  conveyance  of  land,  as  in  writing  and  therefore 
within  the  provisions  of  the  statute  of  frauds.  There  are  instances, 
however,  in  which  agreements  of  this  description  have  been  made  by 
words  only — and  in  such  cases  if  there  has  been  a  part  performance 
in  conformity  with  the  agreement,  our  courts,  as  well  as  most  of 
those  administering  similar  laws,  have  compelled  the  execution  of 
them  so  far  as  their  means  admitted.  Where  the  chancery  method 
prevails,  no  great  difficulty  exists,  because  the  facts  are  admitted  by 
the  defendent’s  answer  to  the  bill  of  discovery,  and  this  is  taken  to  be 
equivalent  to  an  agreement  by  him  in  writing  ;  but  no  similar  authori¬ 
ty  having  heretofore  been  exercised  by  our  courts,  cases  have  occurred 
of  inability  to  do  complete  justice  in  this  respect.  The  addition  to  the 
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powers  of  our  courts,  which  we  have  already  mentioned,  to  compel 
answers  to  bilis  of  discovery  or  interrogatories  upon  that  method,  will, 
we  think,  remove  the  only  remaining  defect  in  our  law  relative  to  the 
specific  performance  of  agreements  for  the  conveyance  of  real  estate. 

2.  By  enforcing  delivery  of  specif  c  chattels. 

We  arrive  at  the  same  result,  cr  rather  possess  a  more  certain  end 
speedv  remedy  by  means  of  the  action  ol  replevin  which  has  been 
extended  by  our  practice  to  all  cases  in  which  goods  are  detained 
from  the  rightful  owner,  though  by  the  modern  English  practice 
(at  least)  this  action  is  confined  to  the  case  ot  goods  unlawfully  taken 
by  the  defendant. 

*  There  does  not  seem  to  be  any  necessity,  therefore,  for  incorporat¬ 
ing  the  chancery  procedure  in  this  respect  with  ours. 

3.  By  relieving  against  forfeitures  and  penalties. 

The  principles  of  chancery  in  respect  to  this  subject  are  adopted  in 
our  code,  and  administered  in  the  courts  in  which  the  forfeiture  or 
penalty  is  sought  to  be  enforced.  This  is  a  much  more  simple  and 
convenient  mode  of  proceeding,  the  symmetry  of  which  would  be  im¬ 
paired  bv  the  introduction -of  the  chancery  remedies. 

§4.  By  rescinding  agreements  where  there  was  no  consideration  or 
it  would  be  unconscientious  to  require  the  performance  of  them. 

The  remarks  upon  the  last  head,  apply  to  this  with  the  addition 
that  we  are  deficient  in  the  chancery  method  of  compelling  the  delive¬ 
ry  up  of  an  agreement  to  be  cancelled.  Perhaps  this  is  not  of  much 
importance  since  the  possession  of  the  paper  containing  the  agreement 
w'ould  be  of  little  value  to  the  party,  if  the  contract  is  declared  to  be 
void.  If  the  possession  of  the  paper  should,  however,  be  deemed  to 
be  material,  we  are  not  deficient  in  the  means  of  compulsion,  since 
the  action  of  detinue ,  or  trover ,  or  perhaps  replevin,  may  be  brought 
for  the  purpose.  It  may  be  proper  also  to  confer  upon  the  courts  ex¬ 
press  power  to  order  the  delivery  up  of  instruments  in  all  cases  in 
which  it  would  be  contrary  to  equity  to  enforce  them. 

§5.  By  preventing  abuses  of  the  rules  and  practice  of  the  courts  oi 
law. 

Every  thing  which  can  be  procured  by  a  bill  in  chancery  for  this 
purpose,  is  with  us  obtained  by  application  to  the  court  in  which  the 
proceedings  took  place. 

5.  In  cases  of  Account. 

“The  ground  upon  which  Chancery  has  assumed  a  concurrent  ju¬ 
risdiction,  with  the  courts  of  law  on  natters  of  account,  has  been  said 
to  be,  that  the  remedy  which  it  is  capable  of  affording  is  much  more 
complete  than  that  which  may  be  obtained  by  action.”  (Jeremy’s 
Equity,  p  50-4.) 

The  superiority  of  the  proceeding  in  Chancery,  in  this  respect,  has 
been  denied  by  some  writers,  who  contend  that  the  action  of  t  ccount 
render  is  as  comprehensive  in  its  nature,  as  speedy  in  its  operation, 
and  as  complete  in  its  results,  as  the  bill  in  Chancery  for  an  account. 
It  is  certain,  however,  that  if  a  defendant  in  the  action  of  account-ren¬ 
der,  choose  to  avail  himself-of  the  power  which  the  law  gives  him,  he 
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may  involve  the  plaintiff  in  considerable  expense,  procrastinate  great¬ 
ly  the  decision  of  the  cause,  and  produce  a  series  of  issues  of  a  com¬ 
plicated  and  difficult  character.  The  chief  advantages  of  the  Chance¬ 
ry  proceeding,  appear  to  be  ;  1st.  In  the  means  of  obtaining  the  an¬ 
swer  of  the  defendant  on  oath. 

It  is  true,  that  by  the  Statute  4  &  5  Anne,  C.  16,  S.  27,  the  audi¬ 
tors  at  law  are  empowered  to  interrogate  the  parties  on  oath,  yet,  the 
Chancery  proceeding  is  superior  in  convenience  by  reason  of  its  ap¬ 
plication  to  the  conscience  of  the  defendant  in  the  first  stage  of  the 
cause.  A  plaintiff  in  the  action  of  account-render,  may  be  embar¬ 
rassed  at  the  outset,  and  unable  to  obtain  a  judgment  quod  computet, 
for  want  of  evidence  which  he  might  obtain  from  the  defendant,  if 
entitled  to  his  answer. 

.  2.  In  Chancery,  the  proceedings  after  an  account  is  ordered,  are 

generally  more  expeditious  and  easily  managed,  than  in  the  action  at 
common  law,  auditors  in  account- render  being  looked  upon  as  mere 
clerks,  and  incompetent  to  determine  any  question  of  fact,  it  frequent¬ 
ly  becomes  necessary  to  raise  a  series  of  issues,  by  which  great  delay 
is  occasioned.  In  a  former  report,  we  expressed  the  belief  that  this 
action  is  susceptible  of  great  improvement.  We  have  now  under 
consideration,  a  bill  in  which  we  have  attempted  to  carry  into  effect 
the  suggestions  there  made.  We  hope  to  be  able  to  introduce  into 
our  practice,  some  of  the  advantageous  methods  of  the  Chancery  pro¬ 
ceeding,  either  by  engrafting  them  upon  the  action  of  account-render, 
or  by  establishing  them  as  distinct  and  substantive  modes  of  pro¬ 
ceeding. 

There  remain  to  be  noticed  two  important  cases  in  which  relief  is 
given  in  equity,  and  which  have  not  been  enumerated  under  either  of 
the  foregoing  heads,  viz  : 

1 .  Contribution. — The  nature  of  Chancery  proceedings  renders 
them  peculiarly  proper  to  give  a  remedy  in  cases  of  this  kind.  Every 
professional  person  is  acquainted  with  the  difficulties  that  surround 
the  action  for  contributions  in  the  common  law  courts,  and  knows 
how  entirely  inadequate  the  remedy  is,  where  there  are  many  parties. 
In  Naiior  vs.  Stanley ,  ( i Oth  S.  &  R.  4:>4.)  Judge  Duncan  speaking 
of  a  case  of  contribution,  said  “This  is  one  among  some  other  instan¬ 
ces  in  which  our  jurisprudence  is  defective  for  want  of  Chancery 
powers.” 

In  the  Orphans’  Court  we  have  a  proceeding  similar  to  that  in  equity, 
to  obtain  contribution  between  heirs  and  -devisees,  which  requires  only 
a  conformity  with  the  rules  of  Chancery  in  relation  to  pleadings  and 
practice,  to  be  equally  beneficial. 

In  cases  not  within  the  jurisdiction  of  the  Orphan’s  Court,  we  pro¬ 
pose  to  enlarge  the  power  of  the  common  law  tribunals,  so  as  to  ena¬ 
ble  thet^  to  mete  out  an  equal  measure  of  justice.  We  have  prepared 
a  bill  regulating  the  method  of  proceeding  in  the  action  of  contribu¬ 
tion,  which,  we  hope,  will  be  found  to  remove  most  of  the  existing  ob¬ 
jections. 
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2.  In  the  case  of  Gratz  vs.  Bqyard,  (i  1  S.  &  R.  47,  J8,)  in 
which  questions  arose  concerning  the  power  of  the  courts  to  interfere 
to  restrain  a  partner  from  carrying  on  the  business  against. the  eon- 
:  sent  of  the  other  partner  or  his  representative,  chief  justice  Tilgh31A2s\ 
said,  “In  the 'argument  of  this  case  several  points  of  great  moment 
I  were  suggested,  which  must  add  to  the  regret  we  all  feel  at  the  want 
i  of  a  Chancery  jurisdiction.  If  prospects  had  so  changed  after  (  ar- 
rtVs  death  as  to  render  it  manifestly  advisable  to  relinquish  the  plan, 
i  and  Connell  had  refused  to  relinquish  it,  contrary  to  the  advice  of  the 
administrator  of  Carrel,  I  know  not  how  he  could  have  been  restrain- 
i  ed.  But  Chancery,  in  such  case,  would  interfere  without  hesitation  ; 

I  and  in  many  other  cases  it  would  interfere  where  there  was  strong 
probability  that  the  salvation  of  the  firm  and  the  rigiits  of  creditors  de¬ 
pended  upon  such  interference.  If  the  surviving  partner  acted  with 
gross  impropriety,  his  hands  would  be  tied,  and  an  agent  appointed  to 
collect  the  debts  and  distribute  the  effects,  under  the  direction  of  the 
||  court.  These  are  powers,  which  however  desirable,  are  possessed  by 
no  court  of  this  Commonwealth.”  The  powers  which  the  eminent 
and  lamented  magistrate,  whose  words  we  have  quoted,  considered  to 
be  wanting  in  our  jurisprudence,  are  exercised  in  the  Equity  Courts 
j  by  the  means  of  the  writ  of  injunction,  and  through  the  agency  o  f  re¬ 
ceivers.  Some  remarks  upon  these  points  have  already  been  made.  x 
If  the  Legislature  shall  see  fit  to  confer  upon  our  courts  general  au¬ 
thority  to  give  relief  in  the  case  of  partners  in  like  manner  and  with 
like  effect  as  is  practised  and  allowed  in  Courts  of  Equity,  they  would 
possess  the  means  of  doing  substantial  and  sufficient  justice.  But  the 
;  case  of  partners  in  the  ordinary  acceptation  of  the  words,  is  far  from 
1  being  that  in  which  an  enlargement  of  this  kind  of  power  is  most  need- 
i  ed.  There  exists  in  this  Commonwealth  a  great  number  of  societies 
.  or  associations  of  persons  incorporated  and  unincorporated,  for  . the 
proper  supervision  and  control  over  which  adequate  powers  are  not  to 
be  found  at  present  in  our  courts.  What  is  wanting  for  the  due  ad¬ 
ministration  of  justice  is  authority  to  restrain  their  proceedings  when 
the  continuance  of  them  would  be  prejudicial  to  the  interests  of  the 
creditors  or  of  the  members;  to  appoint  receivers  to  take  charge  of 
the  funds,  and  protect  them  from  misapplication  ;  and  to  distribute  9 
their  assets  among  creditors,  according  to  the  rules  established  in  the 
case  of  the  insolvency  of  individuals.  In  most  of  the  States  these 
powers  are  believed  to  exist  in  the  courts,  and  of  late  years  have  been 
exercised  beneficially  for  the  community. 

We  are  not  aware  that  any  thing  remains  to  be  added  to  this  enu¬ 
meration  of  the  subjects  ofEquitv  jurisdiction  and  Chancerv  powers. 

IV.  The  remaining  question  which  it  was  proposed  to  consider,  is 

In  what  tribunals  the  powers  to  give  relief  in  Equity  should  be  vest¬ 
ed,  and  in  what  manner  those  powers  should  be  exercised. 

Various  plans  have  at  different  times  been  suggested  for  the  admin- 
istration  of  Equity  in  Pennsylvania  ;  the  following  are  believed  to  be 
the  principal : 

1.  The  establishment  of  a  separate  court  of  Chancery. 
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2.  The  union  of  a  court  of  Chancery  with  the  existing  courts  of 
late,  the  functions  of  both  to  be  exercised  by  the  same  judges,  as  in  the 1 
case  of  the  court  of  Exchequer  in  England,  the  Circuit  court  of  the 
United  States,  and  the  courts  of  some  of  cur  sister  states,  . 

8.  The  incorporation  or  amalgamation  of  the  peculiar  powers  and 
practice  of  Chancery  with  those  of  the  common  law  courts  in  the  re¬ 
quisite  cases,  to  the  intent  that  the  party  seeking  a  remedy  may  have 
the  benefit  of  the  Chancery  mode  of  proceedure,  wherever  it  may  be 
supposed  to  be  more  direct  and  efficacious  than  that  of  the  common 
law. 

4.  The  revival  of  certain  old  forms  of  proceeding  of  the  common 
law,  and  the  application  to  new  cases  and  purposes  of  certain  existing 
remedies,  by  means  of  which  it  is  supposed  that  most,  if  not  all  of  the 
advantages  of  the  Chancery  proceedings  may  be  obtained. 

We  shall  submit  to  the  Legislature,  a  few  remarks  upon  each  of 
these  propositions. 

1.  The  first  plan,  supposes  of  course,  the  creation  of  a  distinct  tri¬ 
bunal,  and  the  appointment  of  a  principal  chancellor,  with  probably  two 
or  more  vice-chancellors  in  different  parts  of  the  state,  and  the  usual 
accompaniment  of  officers  ;  the  expense  of  which  establishment  must 
not  be  overlooked  in  a  comparison  of  schemes.  But  putting  out  of 
view  this  consideration,  we  think  that  a  court  of  Chancery  is  not  cal¬ 
led  for,  by  any  cogent  reasons.  The  history  of  the  early  legislation 
of  Pennsylvania,  to  which  we  have  already  adverted,  shows  that  the 
community  have  generally  been  averse  to  that  tribunal,  and  we  are  not 
sure  hut  that  they  were  right  in  their  opposition  to  it. 

Ii  indeed  it  could  be  made  appear  that  a  distinct  and  independent  court 
is  necessary  for  the  suitable  and  convenient  exercise  of  those  powers 
which  we  admit  to  be  requisite  for  the  due  administration  of  justice, 
it  would  follow  that  such  a  court  ought  to  be  established  ;  because,  we 
hold,  that  a  sufficient  measure  of  justice  ought  to  be  administered  to  all 
persons  of  every  condition,  whatever  may  be  the  cost  or  incon- 
venience  of  the  operation.  But  we  are  persuaded,  that  the  necessity 
does  not  and  never  did  exist.  It  was  once  thought  that  the  principles 
of  equity  could  be  administered  only  in  a  distinct  court ;  but  the  expe¬ 
rience  of  this  Commonwealth  has  satisfactorily  proved  the  fallacy  ol 
this  idea ;  since  we  find  the  principles  of  the  two  schemes  of  law  and 
equity  uniting  harmoniously  in  our  code,  and  gradually  amalgamating 
into  one  complete  and  adequate  system  of  jurisprudence.  We  may 
be  allowed  here  to  remark  that  in  the  progress  of  the  legal  reforms 
which  are  taking  place  in  Europe,  and  in  parts  of  this  Union,  our 
laws  have  recentty  attracted  considerable  attention  ;  and  it  is  satisfac¬ 
tory  to  find  that  the  incorporation  of  the  principles  of  equity  wdth  those 
of  the  common  law,  is  approved  and  recommended  by  many  eminent 
persons.  We  think  it  can  be  satisfactorily  shown  that  both  the  prin¬ 
ciples  and  powers  of  the  courts  of  Chancery  may  be  united  with  those 
of  the  common  law  courts  with  mutual  advantage.  And  if  we  are 
right  in  this,  it  will  follow  that  an  independent  or  separate  tribunal  is 
not  necessary. 
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2.  Nor  do  we  think,  that  there  is  any  great  advantage  in  the  system 
which  keeps  up  a  separate  Chancery  organization  in  the  same  tribu¬ 
nal, — which  according  to  the  usual  mode  of  expression,  gives  the  judge 
an  equity  breast  and  a  law  breast,  with  distinct  sentiments,  opinions, 
habits  and  methods  of  proceeding. 

The  idea  of  the  same  judge  being  at  one  moment  bound  by  a  par¬ 
ticular  rule,  and  the  next  moment  absolved  from  its  obligation. — 
At  one  moment  restrained  in  his  jurisdiction  and  functions,  and  at  the 
next  moment  without  stint  or  limit  to  his  powers,  accordingly  as  he  hap¬ 
pens  to  be  sitting  at  law  or  in  equity  in  the  same  case.  And  even  en¬ 
joining  in  one  character  his  own  transactions  in  another,  seems  to  be 
so  much  at  variance  with  the  theory  of  law  considered  as  a  system  or 
a  science,  that  it  would  require  some  clear  proof  of  an  overruling  ne¬ 
cessity,  to  authorize  our  recommendation  of  this  scheme.  No  such 
necessity  we  think  exists,  and  we  will  only  add  that  we  consider  this 
mode  of  administering  equity  the  least  desirable  of  all  that  have  been 
mentioned. 

3d  and  4th.  These  plans  may  be  considered  together. 

In  suggesting  our  views  to  the  Legislature,  upon  these  topics,  it  is 
taken  for  granted,  that  our  courts  ought  to  possess  powers  to  g:ve  re¬ 
lief  or  remedy  in  every  case  which  may  be  brought  before  them,  in 
the  most  complete,  effectual,  and  expeditious  manner,  so  as  to  do  just¬ 
ice  completely  and  in  the  most  appropriate  form  to  the  suitor,  who 
complains  of  a  right  withheld  or  a  wrong  done.  It  is  a  reproach  to 
the  jurisprudence  of  any  country,  when  its  judges  are  obliged  to  say, 
(as  has  been  said  on  several  occasions  by  our  judges,)  that  they  have 
not  the  means  of  doing  complete  justice  between  the  parties,  because 
they  do  not  possess  the  necessary  powers.  It  is  believed,  however, 
that  this  reproach  ought  not  to  attach  to  those  who  have  heretofore 
exercised  the  powers  of  legislation  in  this  Commonwealth,  because 
we  are  not  aware,  that  any  Legislature  since  the  revolution  has  re¬ 
fused  to  grant  to  the  courts  additional  powers  to  do  justice,  when  the 
necessity  for  the  grant  has  been  made  manifest  to  them.  The  diffi¬ 
culty  heretofore  has  been  in  presenting  to  the  Legislature  any  general 
review  of  the  system,  which  could  afford  them  the  means  and  opportu¬ 
nity  of  filling  up  the  vacancies  in  the  remedial  powers  of  the  courts — 
Legislation  upon  this  subject  has  heretofore  been  by  piece  meal  (so  to 
speak)  and  as  occasion  called  for  it,  and  consequently  without  any 
connected  or  very  consistent  plan.  The  present  is  believed  to  be  the 
first  opportunity  that  has  been  afforded  to  the  Legislature,  since  the 
formation  of  the  constitution,  to  revise  the  laws  relating  to  the  admin¬ 
istration  of  justice,  with  a  view  to  their  general  improvement ;  and  we 
are  pursuaded,  that  the  disposition  exists  in  all  quarters,  to  grant  to 
the  courts  of  justice  all  such  additional  powers  as  may  be  necessary 
to  enable  them  to  answer  effectually  the  ends  of  their  existence. 

The  question  then  we  submit  is,  not  whether  adequate  authority 
shell  be  granted,  but  in  what  manner  the  powers  which  it  is  shown 
the  courts  ought  to  possess  “  to  grant  relief  in  equity”  should  be  exer¬ 
cised. 
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We  may  be  allowed  here,  another  general  remark.  It  is- not,  we 
think,  a  question  what  is  in  itself  and  abstractedly  from  existing  cir¬ 
cumstances  the  most  complete  system  of  jurisprudence,  or  the  most 
perfect  method  of  administering  justice.  We  are  not  called  upon  to 
determine  what  would  be  the  most  judicious  course  of  Legislation  to 
recommend  at  the  outset  of  any  scheme  of  jurisprudence.  Whether 
the  system  of  the  civil  or  that  of  the  common  law  ought  to  be  adopted 
to  the  exclusion  of  the  other,  in  the  infancy  of  a  community. 

We  find  our  courts  organized  in  a  certain  manner,  possessing  cer¬ 
tain  powers,  and  jurisdictions,  and  pursuing  certain  established  modes 
of  practice  which  now  for  more  than  a  century  have  become  familiar 
to  the  community,  and  have  been  found  by  experience  to  work  well 
enough  for  all  the  purposes  of  justice,  as  far  as  those  powers  go. 

We  fmd  our  courts,  for  example,  administering  justice  on  the  basis 
of  the  common  law  procedure,  with  common  law  forms,  and  materials, 
but  with  the  addition  of  the  chancery  forms  and  materials  in  certain 
cases  in  which  they  have  been  specifically  granted  by  the  Legislature 
— and  we  discern  no  great  incongruity  in  the  union,  as  it  exists,  and 
certainly  no  serious  impediment  in  the  way  of  their  united  action. 

The  blended  system  of  law  and  equity,  has  exerted  an  extensive  in¬ 
fluence  not  only  upon  our  forms  of  judicial  proceeding,  but  upon  the 
habits  and  opinions  of  our  community.  The  forensic  distinction  be¬ 
tween  law  and' equity,  cannot  he  understood  or  accurately  defined  ex¬ 
cept  by  reference  to  judiciary  organizations,  with  which  the  present 
genonnian  have  little  practical  acquaintance.  To  re-cast  the  whole 
system  then,  to  establish  a  class  of  equitable  remedies  for  all  equitable 
cases,  and  to  confine  the  common  law  procedure  to  common  law  sub¬ 
jects,  would  uroduce,  we  think,  greater  inconvenincies  than  anv  bene- 
fits  which  might  be  supposed  in  theory  to  arise  from  the  change. 

Our  present  system,  therefore,  is  a  mixed  one,  combining  both 
of  the  j  Ians  which  we  have  last  mentioned,  viz: — The  use  of  certain 
chano.  ry 'remedies,  and  the  expansion  of  certain  common  law  reme¬ 
dies  >  and  their  application  to  cases  to  which  they  are  not  applied  in 
Engl  md,  and  in  other  states  of  the  Union  possessing  a  regular  Qhan- 
cery  organization. 


We  think,  upon  the  whole,  that  it  is  safest  to  pursue  the  same 
course  with,  respect  to  tiic  residuum  of  equity  powers — that  is,  to  give 
the  accessary  relief  whenever  it  can.  be  done  by  the  convenient  appli¬ 
cation  of  some  familiar  common  law  remedy,  or  by  the  reve  al  of 
som  iiie  that  has  become  obsolete  ;  and  whenever  full  and  complete 
relic  ’  onnot  be  obtained  by  such  process,  :o  resort  without  hesitation 
to  th  methods  of  the  Chancery  courts,  and  employ  them  either  as  we 
find  hem,  or  in  a  modified  shape,  as  we  have  done  heretofore  in  use¬ 
ful  d  harmonious  co-operation  with  those  of  the  law.  We  are  aware 
of;  bjection  that  may  be  made  to  this  scheme,  viz  :  That  the  mix¬ 
ture  of  two  methods  of  procedure  in  the  same  court,  and  even  in  the 
saw  suit,  will  tend  to  produce  some  confusion  in  jurisprudence,  and 
to  r  der  the  practitioners  less  skilful  in  the  use  or  understanding  of 
either  method.  The  same  objection,  we  may  remark,  may  be  made 


with  respect  to  our  present  practice,  but.  we  think  it  is  not  entitled  to 
any  great  weight. 

In  truth,  the  distinction  between  the  two  methods  of  proceeding,  is 
not  so  great  as  to  occasion  any  great  difficulty  or  confusion,  if  they 
should  be  brought  together.  A  common-law  suit  is  ordinarily  com¬ 
menced  by  a  writ  of  summons  or  capias,  issued  upon  the  prcecipe  of 
the  attorney  of  the  plaintiff;  and,  at  the  proper  term,  a  declaration  is 
iiied,  which  is  followed  by  a  plea.  A  suit  in  Chancery  is  commenced 
by  tiling  a  bill  or  petition,  which,  without  much  form,  sets  forth  the 
cause  ot  complaint.  A  citation  or  subpoena  then  issues  to  the  party 
complained  of,  who,  at  the  appointed  time,  is  required  to  tile  an  answer 
to  the  bill  or  petition.  No  extraordinary  share  of  professional  skill  is 
required  to  prepare  any  of  the  papers  used  in  a  Chancery  proceeding, 
l!  in  the  course  of  a  suit  in  one  of  our  courts,  as  at  present  practised, 
an  application  should  be  necessary  to  the  court  for  the  exercise  of  a 
f  haneery  power — suppose,  for  example,  a  discovery  of  certain  facts 
withiri  the  knowledge  of  the  defendant — a  petition,  starting  the  points 
upon  which  the  defendant  is  required  to  answer,  can  be  prepared  and 
acted  upon,  without  any  extraordinary  difficulty  or  labor,  and  without 
anyjwobcbiliiy  of  contusion  in  the  two  systems. 

Nor.  we  think,  will  the  art  of  pleading  at  common-law  suffer  by  the 
introduction  of  additional  remedies.  We  do  not  propose  to  diminish 
the  inducements  to  regularity  and  method  in  the  conduct  of  a  suit, 
which  are  more  important  to  the  community  in  general,  on  the  score 
oi  economy  and  certainty,  than  for  the  members  of  the  legal  profession. 
Hut,  on  the  contrary,  we  desire  with  reference  to  the  public  good,  to 
increase  those  inducements,  as  will  be  seen  hereafter.  The  courts, 
we  think,  will  have  no  difficulty  in  applying  the  rules  of  equity  to  the 
cases  before  them.  All  that  is  necessary  to  know  may  now  be  found 
conveniently  summed  up  in  the  books,  and  at  least  as  easily  managed 
as  the  rules  of  the  common  law. 

In  truth,  this  confusion  in  jurisprudence  might  more  reasonably 
have  been  predicted,  as  in  fact  it  was,  from  the  union  of  the  principles 
of  equity,  with  those  of  the  law,  which  has  taken  place  with  us.  But 
our  experience  furnishes  a  satisfactory  proof  to  the  contrary,  and 
leads  us  to  believe  that  no  greater  difficulty  will  arise  from  the  co-ex- 
istence  of  the  equity  and  common  law  prac  ices ,  than  has  been  found 
to  prevail  from  the  adoption  of  the  equity  principles  into  our  code. 

We  have  said  that  in  all  cases  in  which  adequate  remedy  can  be 
found  in  the  application  of  the  common  law  procedure,  we  would  make 
use  of  that  in  the  first  instance.  It  is  well  known,  however,  that  the 
common  law  is  greatly  deficient  in  respect  to  measures  of  prevention 
or  anticipation,  with  which  the  chancery  arsenal  is  amply  furnished. 
Lord  Coke,  it  is  true,  speaks  of  six  writs  that  may  be  maintained  quia 
as  1st.  “A  writ  of  mesne ,  before  a  man  be  distrained;  ?d,  a 
warrafitia  chart  a,  before  he  be  impleaded  ;  3d,  a  monstravervnt ,  be¬ 
fore  any  distress  or  vexation  ;  4th,  an  audita  querela ,  before  any  ex¬ 
ecution  issued  ;  oth,  a  curia  clai  dcnda ,  before  any  default  of  inclo- 
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sure ;  6th,  a  ne  injuste  vexes,  before  any  distress  or  molestation.” 
(Co.  Litt.  i  00  a.) 

But  the  cases  in  which  these  writs  may  be  isshed,  form  only  a 
small  proportion  of  those  in  which  measures  of  prevention  are  requi¬ 
site,  and  most  even  of  those  six  are  irretrievably  obsolete.  The  writ 
o £  injunction,  however,  as  it  is  used  in  chancery,  is  ready  for  every 
emergency,  and  from  its  flexible  nature,  may  be  adapted  to  almost  ev¬ 
ery  case.  It  is  obvious  that  our  system  of  remedies  would  not  be  com¬ 
plete,  without  this  writ,  yet  an  instance  may  be  given  in  which  we  have 
contrived  to  do  preventive  justice  without,  as  effectually  as  is  done  in 
England  with  it.  We  mean  the  case  of  waste ,  where  by  an  extension 
of  the  common  law  writ  of  estrepement ,  the  whole  measure  of  equity 
relief  is  filled. 

There  are  many  cases,  however,  in  which  the  common  law  reme¬ 
dies  are  inapplicable,  or  inadequate.  We  may  instance  the  case  of 
trusts  and  trustees.  What  could  the  inflexible  process  of  the' common 
law  do  with  a.  trustee?  What  form  of  proceeding  had  it  to  compel  a 
settlement  of  his  account,  to  secure  the  trust  properly,  to  discharge  or 
dismiss  him? 

An  example  of  a  similar  kind,  may  be  found  in  the  case  of  inter¬ 
pleader.  At  common  law,  the  bailee  of  a  chattel  which  was  claimed 
by  two  persons  on  different  titles,  on  being  sued  by  one  of  them  in  an 
action  of  detinue,  might  by  the  writ  of  scire  facias  give  legal  notice 
to  the  other  claimant  to  come  in  and  take  defence,  or  interplead.  But 
the  benefit  of  the  proceding  was  confined  to  the  case  of  a  bailee  sued 
in  detinue.  The  bill  of  interpleader,  however,  in  chancery,  lies  in 
every  case  in  which  a  person  is  in  the  situation  of  a  depositary  or  a 
stake-holder,  and  by  a  very  simple  method  of  proceeding,  relieves  him 
from  further  responsibility,  on  his  bringing  the  money  or  property  in¬ 
to  court.  Here,  if  it  shall  be  found  that  the  common  law  remedy 
cannot  conveniently  be  so  enlarged  as  to  do  complete  justice,  we  shall 
suggest  the  adoption  of  the  chancery  proceeding. 

We  think,  therefore,  that  of  the  plans  which  have  been  proposed  for 
the  administration  of  equity  in  this  State,  the  most  convenient  and 
suitable  to  our  actual  condition,  is  that  of  using  the  common  law  pro¬ 
cess  for  the  purpose  where  it  is  adequate,  or  can  conveniently  be  made 
so,  and  of  supplying  all  deficiencies  from  the  chancery  stock.  In  the 
bills  which  will  be  submitted  to  the  Legislature,  this  course  has  been 
adopted,  wherever  it  has  appeared  to  us  that  there  was  a  deficiency  in 
the  power  to  grant  relief  in  equity.  Further  remarks  upon  this  sub¬ 
ject  will  be  found  in  the  comments  explanatory  of  the  particular  bills. 

III.  The  organization  and  jurisdiction  of  the  courts  being  settled, 
we  come  next  to  actions,  or  the  method  of  bringing  cases  and  questions 
before  the  courts,  including  herein  the  mode  of  proceeding  in  actions 
in  general. 

The  first  bill  under  this  head  is  entitled  UA  bill  relating  to  the  com¬ 
mencement  of  actions ,”  &  containsa  series  of  piovisions  establishing  the 
manner  of  giving  notice  to  defendants,  or  compelling  their  appearance, 


and  declaring  the  effect  of  their  non-appearance,  or  when  judgment 
may  be  taken  for  default  of  appearance. 

The  bill  is  divided  into  the  following  principal  parts  : 

I.  Of  the  commencement  o  £  personal  actions  in  general. 

1.  By  summons. 

2.  By  capias. 

3.  By  agreement  of  parties. 

II.  Of  the  commencement  of  personal  actions  in  particular  cases- 

1.  In  the  case  of  corporations. 

2.  In  the  case  of  non-residents,  by  foreign  attachment. 

3.  In  the  case  of  convicts  in  the  penitentiaries. 

4.  By  declaration  against  plaintiffs. 

Ill-  Of  the  commencement  of  real  actions  in  general. 

The  chief  alterations  in  the  administration  of  the  law  introduced  in¬ 
to  this  bill,  relate 

1.  To  the  subject  of  arrest  and  imprisonment  upon  a  capias  ad 
respondendum. 

2.  To  the  method  of  taking  bail,  and  the  obligation  of  such  bail, 
and  deposit  in  lieu  of  bail. 

3.  To  the  proceeding  in  foreign  attachment. 

4.  To  the  proceedings  against  convicts. 

5.  To  the  proceedings  against  plaintiffs. 

Upon  each  of  these  subjects,  we  shall  submit  a  few  remarks  ex¬ 
planatory  of  the  principles  which  have  guided  us  in  the  alterations  sug¬ 
gested. 

I,  The  law  of  Pennsylvania  upon  the  subject  of  the  process  used 
for  the  commencement  of  actions,  is  liable,  we  think,  to  serious  ob¬ 
jections.  That  we  may  be  distinctly  understood  in  the  observations 
we  shall  make,  we  think  it  proper  to  state,  as  briefly  as  possible,  the 
existing  provisions  of  our  statute  law,  and  the  practice  that  has  pre¬ 
vailed  under  them. 

The  act  of  Assembly  upon  which  the  system  of  procedure  in  the 
commencement  of  actions  mainly  depends,  was  passed  in  the  year 
1724 — 1725,  more  than  a  century  ago,  and  in  a  condition  of  things 
in  many  respects  materially  different  from  that  which  prevails  at 
present.  The  preamble  to  this  act  contains  a  reci’al  to  which  we 
shall  have  occasion  to  refer,  and  we  shall  therefore  be  excused  for  in¬ 
troducing  it  in  this  place. 

44  Whereas,”  it  declares,  44  it  hath  been  the  earnest  endeavor  of  the 
legislative  power  of  this  government,  to  provide  for  the  liberty  of  the 
subject  by  regulations  of  this  kind,  without  the  least  design  of  pro¬ 
tecting  men’s  estates  from  payment  of  their  debts  ;  but  so  far  as  just¬ 
ice  would  permit,  to  maintain  the  freedom  of  their  persons,  according 
to  the  ancient  common  law  of  England,  which  suffered  not  the  body 
in  case  of  debt  to  be  detained  in  prison,  but  be  at  liberty  to  follow  his 
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own  affairs  and  business,  &c. ;  and  it  seems  highly  just,  i  t  the 
same  reason  should  take  place  in  this  new  colony,  where  plantations 
are  to  be  improved  by  hard  labor  and  great  diligence  :  thcrefoic,”  &c« 

The  act  then  provides  in  substance  that  no  freeholder,  who  ?  is  re¬ 
sided  in  the  province  for  the  space  of  two  years,  and  has  f:  acres 
of  land  in  lee  simple,  twelve  acres  of  which  are  cleared  or  improved, 
or  a  dwelling-house  worth  £50  clear  estate,  or  unimproved  land  worth 
£50,  shall  be  liable  to  arrest  on  a  capias,  unless, 

1 .  The  defendant  has  signified  an  intention  of  going  to  sea  or  re¬ 
moving  out  of  the  province — or  lurks  in  secret  places,  or  conceals 
himself  in  his  own  or  another’s  house;  or, 

2.  He  has  refused  or  neglected  upon  demand  to  give  either  real  or 
personal  security  for  the  debt,  or  refused  without  process  to  appear 
and  put  in  special  bail  to  the  action  ;  or, 

3.  He  “has  suffered  himself  to  be  arrested,  or  judgment  to  be  enter¬ 
ed  against  him,  or  made  over  his  lands  or  chattels,  or  suffered  them 
to  be  attached,  and  made  no  proper  defence  to  such  proceed  in  or, 

4.  So  much  of  his  estate  is  mortgaged,  aliened,  entailed,  ■.■■■  liable 
to  judgments,  so  that  the  clear  value  of  his  fee  simple  estate  in  pos¬ 
session  will  not  be  sufficient  to  satisfy  the  debt  demanded* 

The  practice  under  t he  act  may  be  stated  thus  : 

1.  Every  person  may  be- sued  by  a  summons . 

2.  A  person  owning  a  freehold  estate  in  fee  simple,  of  the  value 
and  description  mentioned  in  the  act,  clear  of  incumbrances,  ory  per¬ 
haps,  if  encumbered,  of  sufficient  value  beyond  the  incumbrances  to 
satisfy  the  debt,  and  who  has  resided  within  the  State  for  the  space  of 
two  years,  cannot  be  arrested  or  detained  on  a  capias  ad  respon¬ 
dendum,  unless'  he  is  about  to  remove,  or  conceals  himself,  or  has  re¬ 
fused  to  put  in  special  bail  on  demand. 

3.  All  other  persons  may  be  arrested  on  a  capias. 

4.  According  to  the  practice  in  some  of  our  courts,  a  copies  ma}' 
be  issued  against  any  person,  though  not  liable  to  arrest,  if  the  sheriff 
is  directed  to  accept  the  defendant’s  appearance. 

5.  An  action  may  be  commenced  by  a  notice  to  enter  special  bail. 

From  which  it  results,  that  every  person  in  the  community  may  be 

arrested  and  held  to  bail,  if  he  shall  refuse  to  enter  special  bo i  1  upon 
notice  . to  do  so. 

Now,  in  the  first  place,  we  would  remark,  that  we  Consider  the 
principle  upon  which  the  act  of  !72  t~’5Vas  founded,  to  be  wrong, 
or  at  all  events  unsuitable  to  the  present  times. 

We  are  not  able  to  perceive,  that  there  is  any  thing  in  the  circum¬ 
stance  of  a  man’s  possessing  a  freehold  estate  which  ought  to  confer 
upon  him  any  peculiar  immunities  or  privileges  over  his  felffiw-citi- 
zen,  who  holds  a  lease  for  years,  or  personal  property.  It  is  not  easy, 
at  all  events,  to  discover  why  the  person  of  such  a  freeholder  should 
be  regarded  as  more  sacred  from  liability  for  the  payment  of  his 
debts,  than  that  of  the  citizen  whose  bodily  exertions  are  necessary 
for  his  subsistence,  and  who  of  course,  if  arrested  and  confined  in 
prison,  is  deprived  of  the  means  of  support,  and  of  the  fund  for  the 
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payment  of  his  debts.  If,  indeed,  real  estate  were  inalienable,  and 
the  land  which  a  defendant  possessed  at  the  commencement  of  a  suit 
was  sure  to  be  available  to  his  creditor  at  the  close  ot  it,  there  would 
be  some  reason  for  commencing  actions  against  freeholders  bv  a 
summons.  If  the  summons  had  been  made  a  lien  on  the  land,  so  as 
to  bind  it  until  the  creditor  should  reap  the  fruits  of  his  judgment  out 
of  it,  the  privilege  would  have  carried  with  it  a  burden  calculated  to 
render  the  provision  less  obnoxious  in  principle.  But,  in  truth,  the 
security  which  a  creditor  derives  from  the  circumstance  of  his  debtor 
being  a  freeholder,  is,  and  always  has  been,  a  mere  shadow  ;  since 
he  may  immediately  after  the  commencement  of  the  action,  alien  or 
mortgage  his  estate,  or  confess  judgment,  so  asT  to  bind  it  to  its  full 
value.  Real  estate,  in  this  respect,  is  worth  to  the  creditor  just  so 
much  as  personal  estate,  and  no  more. 

We  think,  then,  that  there  never  was  suffieient  reason  to  justify  the 
distinction  between  freeholders  ana  others,  in  respect  to  the  privilege 
from  arrest.  But  however  that  may  be,  there  have  occurred  great 
alterations  in  the  condition  of  things,  and  the  principles  of  policy, 
since  the  passage  of  the  act  of  {7  24-’j.  In  the  early  days  of  this 
Commonwealth,  the  proportion  of  persons  who  owned  real  estate 
must  have  been  very  great ;  and  with  the  habits  and  opinions  of  the 
great  body  of  the  people,  it  is  not  likely  that  estates  were  much  in- 
cumbered.  It  is  probable,  therefore,  that  the  exceptions  to  the  general 
rule  of  commencing  actions  by  a  summons  were  very  few  in  those 
primitive  times. 

But,  within  the  last  fifty'-  years,  a  great  change  has  taken  place  in 
this  respect,  at  least  in  the  oldest  parts  of  the  State.  The  number  of 
freeholders  bears  no  proportion,  in  the  cities  and  towns,  to  those  who 
are  not  so;  and  in  the  rural  districts,  though  certainly  the  proprietors 
of  land  are  'most  numerous,  the  number  of  others  must  have  greatly 
increased. 

The  great  increase  of  personal  property  within  the  last  half  cen¬ 
tury,  has  materially  altered  the  proportions  of  wealth,  and  the  means 
of  meeting  engagements.  But,  we  think,  a  decisive  reason  for  abol- 
ishing  the  distinction  between  ireeholders  and  others  in  respect  to  ar¬ 
rest,  is  to  be  found  in  the  propriety  of  adapting  this  proceeding  to  the 
altered  principle  and  policy  of  our  constitution  and  government.  Be¬ 
fore  the  Revolution,  the  possession  of  a  freehold  estate  conferred  'po¬ 
litical  power :  the  constitution  of  1776  opened  the  door  of  political 
authority  to  all  citizens  who  had  paid  a  tax.  In  certain  cases,  none 
but  freeholders  could  formerly  be  jurymen.  The  distinction  is  now 
abolished  in  such  cases  ;  and  we  think  that  the  principle,  if  right  in 
respect  to  the  elective  franchise,  ought  to  be  carried  out  into  the  ad¬ 
ministration  of  justice — and  that  there  should  be  no  longer  any 
“  privileges”  of  property,  distinguishing  one  citizen  from  another, 
even  though  in  practice  the  value  of  the  distinction  to  the  freeholder 
should,  by  numerous  excepted  cases,  be  greatly  reduced. 

All  persons  possessing  equal  rights,  by  the  theory  of  our  Republi¬ 
can  Constitution,  they  should  all  stand  upon  the  same  footing  in  respect 
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lo  the  manner  of  their  being  made  amenable  to  the  courts  of  civil  jus¬ 
tice;  provided  the  object  be  reached  of  obtaining  their  personal  ap¬ 
pearance  to  answer  the  complaints  against  them.  The  only  exceptions 
to  this  rule  of  equal  liability,  arise,  we  think,  from  the  necessity  of 
providing  for  this  personal  appearance;  but  upon  this  point  we  shall 
remark  more  fully  hereafter.  We  propose  therefore  to  abolish  the 
distinction  between  freeholders  and  others,  in  respect  to  their  liability 
to  arrest. 

In  the  second  place,  we  propose  to  abolish  the  methods  of  commen¬ 
cing  actions  by  capias ,  without  bail,  and  by  notice  to  enter  special 
bail,  and  to  retain  only  the  writs  ol  summons  and  capias  ad  respon~ 
dentum  with  hail ,  except  in  cases  where  a  scire  facias  or  other  par¬ 
ticular  writ  is  allowed.  It  cannot  be  necessary,  we  think,  to  say 
much  in  support  of  this  proposition,  which  is  in  effect,  only  a  recur¬ 
rence  to  the  old  law.  The  proceeding  by  capias ,  without  bail,  can¬ 
not  be  justified  upon  any  principle  consistent  with  the  written  law.~ 
If  literally  carried  out,  it  would  be  a  violation  of  the  statute  of  Henry 
(3th,  and  the  principles  of  the  constitution,  which  declare  that  all  per¬ 
sons  shall  be  bailable ;  and  if  used  merely  as  a  notice  to  enter  an  ap¬ 
pearance,  it  is  equally  in  contradiction  to  the  act  of  1724 — 5,  which 
requires  ten  days  notice  to  be  given  of  a  summons  before  the  return 
day.  Nor  does  the  notice  to  enter  special  bail  comport  much  more 
with  the  principle  of  the  last  mentioned  act,  though  certainly  sanction¬ 
ed  by  very  long  practice.  The  only  sufficient  reason  that  can  be 
given  for  these  methods  of  proceeding,  arise  from  the  provision  to 
which  we  have  adverted  in  the  act  of  1 724 — 5,  requiring  that  a  sum¬ 
mons  shall  be  served  at  least  ten  days  before  the  return  day. 

When  the  number  of  days  between  the  application  to  the  practi¬ 
tioner  and  the  return  day  is  less  than  ten,  he  is  under  the  necessity  of 
waiting  until  after  the  return  day,  before  he  can  issue  a  summons,  and1 
then  must  submit  to  the  delay  of  three  months  or  more,  before  he  can 
even  bring  the  defendant  into  court  to  answer  the  demand.  It  was 
chiefly  to  avoid  this  difficulty  that  the  practice  of  issuing  writs  oi'  cap¬ 
ias  in  the  manner  we  have  stated,  and  of  giving  notice  to  enter  special 
bail,  was  commenced  and  has  been  continued,  and  we  think  the  in¬ 
conveniences  and  evils  of  the  delay  alluded  to  are  so  great,  that  if 
there  were  no  other  mode  of  providing  for  the  case,  we  should  certainly 
not  recommend  any  alteration  of  the  law,  calculated  to  abolish  the 
practice  we  have  mentioned.  But  we  think  that  the  object  may  be 
effected  by  a  simple  provision,  altering  the  regulation  respecting  the 
x'Cturn  of  writs  of  summons,  so  as  to  authorize  a  judgment  by  default 
Jo  be  taken  at  any  time  in  term  after  ten  days  from  the  service,  al¬ 
though  the  service  should  not  have  been  ten  davs  before  the  return 
day.  This  provision  will  be  found  in  §§  .3~— 36  of  this  bill.  There 
feeing  no  motive,  then,  we  think,  for  continuing  the  practice  of  issuing 
writs  of  capitis  without  bail,  and  of  giving  notice  toenter  special  bail, 
we  propose  to  limit  the  methods  of  commencing  personal  actions  to 
the  two  we  Have  mentioned,  viz:  summons  and  capias  with  bailt 


which  we  think  adequate  for  all  purposes,  with  the  exception  we  have 
stated. 

We  propose  further,  that  the  writ  of  summons  shall  be  the  general 
method  of  commencing  actions,  and  that  a.  capias  ad  respondendum 
for  the  arrest  of  the  person,  shall  be  allowed  only  in  certain  special 
cases,  which  are  distinctly  set  forth  in  the  bill.  We  have  endeavour¬ 
ed  to  lay  down  a  plain  and  consistent  rule  for  the  guidance  of  practi¬ 
tioners,  and  the  information  of  the  community,  and  at  the  same  time 
to  settle  in  a  satisfactory  manner,  the  difficult  questions  concerning 
compulsory  process. 

And  this  leads  us  to  the  subject  of  imprisonment  for  debt,  the  interest 
and  importance  of  which,  in  connexion  with  the  administration  of  jus¬ 
tice,  induce  us  to  submit  to  the  Legislature  some  considerations  invol¬ 
ving  our  views  of  the  general  laws  relating  to  debtors  and  creditors. 

No  part  of  our  law  has  been  more  fruitful  of  remark  than  tha* 
which  concerns  the  method  of  compelling  the  pay  ment  of  debts.  Nor 
is  dissatisfaction  with  existing  systems  confined  to  our  own  Common¬ 
wealth  or  country* 

Every  where  complaints  are  made  of  the  operation  and  results  of 
existing  systems,  in  respect  to  remedies  against  the  persons  and  estates 
of  debtors.  Experience  in  all  ages  has  proved,  that  to  devise  a 
scheme  which  shall  sufficiently  provide  for  creditors  without  ruin  to 
debtors,  is  one  of  the  most  difficult  iasks  in  legislation.  No  nation 
has  succeeded  in  satisfying  both  parties,  though  it  must  be  admitted, 
that  until  very  recent  times,  the  laws  of  most  countries  have  leaned 
heavily  against  the  indebted.  Perhaps  there  is  no  country  in  which 
the  jurisprudence  upon  this  point  is  less  satisfactory  than  the  United 
States.  In  addition  to  the  inherent  difficulties  of  the  subject,  which 
have  been  alluded  to,  we  have  some  to  encounter  growing  out  of  out 
political  constitutions  and  federal  relations.  It  may  be  sufficient 
merely  to  mention  at  present  the  constitutional  objections,  which  are 
supposed  to  exist  to  the  passage  of  bankrupt  or  insolvent  laws  by  the 
State  Legislature,  while  the  General  Government  which  possesses  the 
power  declines  to  exercise  it.  We  shall  return  to  this  point  presently. 
In  some  of  the  states  the  remedies  of  creditors  are  upon'fto  ?ame 
footing  as  in  England,  [n  others,  material  alterations  have  , Knoh  uade, 
especially  in  respect  to  imprisonment  for  debt.  In  this  Commonwealth, 
the  laws  relating  both  to  the  persons  and  estates  of  debtors  are  believ¬ 
ed  by  many  to  be  very  defective.  It  is  thought  by  some  that  our  le¬ 
gislation  favors  debtors  more  than  sound  policy  or  even  a  just  humanity 
dictates;  while  others  contend  for  such  alterations  of  the  system  as 
would  leave  the  debtor  free  from  all  corporal  liability  or  restraint, 
and  would  at  the  same  time  exempt  a  large  portion  of  his  property 
from  the  process  of  creditors. 

In  the  following  remarks,  we  shall  endeavor  to  suggest  some  of  the 
principles  upon  which  we  think  these  important  questions  depend,  and 
to  propose  some  improvements  in  the  present  laws. 
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The  principal  questions  which  present  themselves  in  considering 
this  subject  are : 

1.  The  expediency  of  authorizing  arrest  or  imprisonment  for  debt. 

3.  The  extent  to  which  a  debtor’s  present  property  should  be  made 
liable  to  satisfy  the  claims  of  his  creditors. 

3.  The  expediency  of  allowing  a  debtor  who  has  surrendered  all 
his  property  to  his  creditors,  in  the  manner  required  by  law,  to 
hold  his  after  acquired  property  free  from  liability  for  jus  pre¬ 
vious  debts. 

When  an  acknowledged  debtor  has  the  means  of  payment  in  his 
hands,  and  refuses  to  discharge  a  debt,  it  is  the  duty  of  the  ministers 
of  justice  to  enforce  payment  by  taking  those  means  from  the  debtor, and 
transferring  them  to  the  creditor.  This  is  a  simple  and  elementary  pro¬ 
position,  which  probably  no  one  will  be  inclined  to  dispute;  and  if  every 
case  presented  this  state  of  things,  the  task  of  jurisprudence  would  be 
abundantly  easy.  But  an  infinite  variety  of  other  cases  occurs,  con¬ 
taining  questions  most  of  which  may  be  resolved  into  one  or  other  of 
the  above  mentioned.  It  is  proper  to  premise  that  the  word  creditor 
is  here  used  for  convenience  sake,  to  signify  generally  every  person  ha¬ 
ving  a  claim  upon  another ;  whether  for  a  debt  due,  on  account  of  pro¬ 
perty  withheld,  or  for  an  injury  sustained.  And  this  is  believed  to  be 
the  general  intention  when  the  terms  “imprisonment  for  d<bt ”  are  used; 
although  the  word  debt  has  properly  a  more  restricted  meaning. 

1 .  Of  imprisonment  for  debt. 

All  our  legislation  being  bounded  by  the  constitution,  it  is  proper  in 
the  first  place  to  ascertain  if  there  are  any  restrictions  or  prohibitions 
in  that  instrument  in  relation  to  this  subject.  Now  in  the  1  6th  sec¬ 
tion  of  the  IXth  article,  entitled  “declaration  of  rights,”  is  the  follow¬ 
ing  provision,  “The  person  of  a  debtor,  where  there  is  not  strong  pre¬ 
sumption  c5f  fraud,  shall  not  be  continued  in  prison  after  delivering  up 
his  estate  for  the  benefit  of  his  creditors,  in  such  manner  as  shall  be 
prescribed  by  law.”  It  is  obvious  that  it  was  not  the  intention  of  the 
constitution  to  prohibit  arrest  in  civil  cases,  or  imprisonment  after 
judgment  altogether,  but  merely  to  guard  against  the  confinement  of  a 
de  ”eniu4M  alter  a  bona.  ficU  surrender  of  his  property.  The  dis¬ 
tinction  which \ve  have  adverted  to  is  not  always  borne  in  mind  in 
considering  this  subject.  The  corporal  liability  (if  we  may  so  ex¬ 
press  it)  of  debtors  is  of  tw‘o  kinds. 

1st.  To  appear  and  abide  the  judgment  of  the  court, 

£d.  To  imprisonment  after  judgment. 

These  are  quite  distinct,  both  in  principle  as  we  think,  and  in  their 
effects. 

1st.  By  the  laws  of  this  state  every  person  except  under  certain 
circumstances  presently  to  be  mentioned,  is  liable  to  arrest  upon  mesne 
process  as  it  is  called  in  law,  that  is,  process  which  issues  to  compel 
the  appearance  of  a  defendant  at  a  certain  time  to  answer  the  com- 
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plaint  and  to  abide  the  judgment  of  the  court.  In  ancient  times,  and 
indeed  in  all  early  stages  of  society,  in  which  controversies  were  of  a 
simple  character  and  the  machinery  of  jurisprudence  not  more  compli¬ 
cated,  the  interval  between  the  appearance  of  a  defendant  and  the 
judgment  of  the  court  was  very  small.  The  defendant  actually  ap- 
pearc  !  in  court  and  remained  there  until  judgment  was  pronounced. 
(This  ■  still  the  literal  injunction  both  of  our  capias  ad  respondendum 
and  summons;  and  on  this  ground,  the  statute  authorizing  parties  to 
appear  y  attorn  y,  became  necessary.  As  it  is  not  possible,  how¬ 
ever,  to  decide  at  once  all  cases  that  are  brought  before  the  courts 
without  manifest  injustice,  they  must  necessarily  be  continued  from 
time  to  time,  and  provision  must  exist  that  the  defendant  be  forthcom¬ 
ing  when  the  court  is  prepared  to  pronounce  judgment.  Hence  actual 
imprisonment  became  necessary,  which  if  not  prevented  by  the  con¬ 
trivance  of  bail,  would  deprive  a  defendant  of  his  liberty  during  the 
pendency  of  a  suit.  Two  species  of  bail  then  arose.  First.  That 
which  is  given  to  a  sheriff  on  an  arrest,  and  which  is  conditioned  for 
the  defendent’s  appearance  in  court  to  answer  the  complaint;  and 
Second ,  Special  bail,  which  is  taken  by  the  prothonotary  or  clerk  of 
the  court,  and  is  conditioned  that  the  defendant  shall  satisfy  the 
amount  a  fudged  against  him  or  surrender  himself  to  prison.  Now  it 
is  plain  that  there  are  two  important  principles  to  be  considered  in  de¬ 
termining  upon  the  fitness  of  proceedings  of  tins  nature.  First ,  That 
a  plain :i(F is  entitled  to  have  the  benefit  of  his  adversary’s  presence  to 
answer  his  complaint,  and  to  produce  his  means  of  payment,  if  the 
decision  shall  be  against  him  ;  and,  Secondly ,  That  a  defendant's  per¬ 
son  ought  not  to  be  restrained  for  this  purpose,  unless  sufficient  rea¬ 
son  for  it  he  given  at  the  outset,  nor  unless  all  other  means  of  compel¬ 
ling  his  attendance  shall  fail.  It  may  be  said  that  the  presence  of  a 
defendant  at  the  hearing  of  the  cause  is  not  a  matter  of  right  for  the 
plaintiff  but  for  the  defendant,  and  that  if  the  latter  choose  to  absent 
himself,  although  it  ought  not  to  prevent  the  plaintiff  from  obtaining 
judgment  for  the  amount  due  to  him,  the  plaintiff  has  no  cause  of  com¬ 
plaint.  To  this  it  may  be  answered  that  the  defendant’s  presence  is 
essential  in  many  cases  for  the  interest  of  the  plaintiff.  In  the  first 
place,  because  in  certain  courts  and  proceedings,  he  is  entitled  to  the 
benefit  of  examining  the  defendant  on  oath,  an  advantage  which  we 
propose  to  extend  to  many  other  cases.  And  in  the  next  place,  be¬ 
cause  the  defendant’s  property  will  be  more  likely  to  be  available  to 
the  plaintiff  if  he  be  present  than  absent.  Personal  property  often  ac¬ 
companies  the  person,  and  is  thus  made  liable  to  execution  at  the  suit 
of  the  plaintiff.  The  plaintiff  is  often  ignorant  of  the  necessary  facts 
in  respect  to  the  defendant’s  property,  and  can  only  obtain  information 
by  a  bill  of  discovery,  or  by  a  personal  examination  of  the  defendant 
in  the  insolvent  court,  both  of  which  reauire  that  the  defendant  shall 
be  personally  present,  or  within  reach  of  process  at  the  termination  of 
the  suit.  These  considerations  which  it  will  be  observed  are  alto¬ 
gether  independent  of  the  question  of  the  right  or  expediency  of  im¬ 
prisoning  the  defendant  after  judgment,  will  probably  be  sufficient  to 
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show  the  correctness  of  the  first  principle  on  this  subject  which  we 
have  stated.  But  the  next  principle  we  have  stated  will  probably  be 
admitted  on  all  hands,  viz:  That  arrest  for  debt  ought  not  to  be  per¬ 
mitted,  except  in  cases  where  the  probabilities  of  the  defendant’s  ab¬ 
sence  outweigh  those  of  his  presence  ;  nor  then,  unless  the  plaintiff 
shows  a  probable  cause  of  action. 

Personal  freedom  is  one  of  the  rights  which  it  is  the  primary  duty 
and  business  of  governments  to  protect.  No  individual  should  possess 
the  power  of  casting  a  fellow-citizen  into  prison  at  his  own  pleasure. 
These  fundamental  principles  one  would  suppose  to  be  more  strictly 
regarded  under  a  republican  government,  than  in  a  monarchical  state. 
Yet  such  is  not  exactly  the  case  as  respects  this  commonwealth. 

By  the  ancient  common  law  of  England,  which  has  always  favored 
individual  liberty,  arrest  of  the  person  was  not  allowed,  except  in  the 
case  of  injuries  accompanied  by  force.  In  all  other  cases  the  mode 
of  proceeding  was  by  an  original  writ,  as  it  was  called,  or  mandatory 
letter  from  the  king  to  the  sheriff  of  the  county,  requiring  him  to  com¬ 
mand  the  defendant  either  to  do  justice  to  the  complainant,  or  else  to 
appear  in  court  and  answer  the  accusation  against  him.  If  the  defen¬ 
dant  failed  to  comply  with  these  injunctions,  a  writ  of  attachment  is¬ 
sued,  by  virtue  of  which  the  sheriff  took  certain  of  his  goods  or  other 
securities  for  his  appearance.  If,  after  this  attachment,  he  still  failed 
to  appear,  a  writ  of  distringas  issued,  requiring  the  sheriff  to  distrain 
the  defendant’s  goods,  from  time  to  time,  to  compel  his  appearance. 
And  here  by  the  common  law  the  process  ended  in  the  case  of  inju¬ 
ries  without  force.  If  the  defendant  had  property  it  was  gradually 
taken  from  him  till  he  rendered  obedience  to  the  writ  ;  if  he  had  none, 
still  no  arrest  was  allowed,  “the  law”  (says  Blackstone,)  “held  him 
incapable  of  making  satisfaction,  and  therefore  looked  upon  all  further 
process  as  nugatory.”  By  certain  statutes,  however,  passed  in  the 
reign  of  Henry  III.  Edward  I  &  III,  and  Henry  VII,  a  writ  of  capias 
was  allowed  in  actions  arising  from  contract,  as  account,  debt,  deti¬ 
nue,  &c.  the  imprisonment  of  the  defendant’s  person  being  considered 
as  a  punishment  for  disobedience  to  the  king’s  writ,  rather  than  as  an 
original  right  of  the  plaintiff.  But  as  the  original  writ  of  summons 
fell  into  disuse,  the  reason  for  such  imprisonment  ceased,  and  in  gen¬ 
eral  the  practice  was  to  serve  the  defendant  with  a  copy  of  the  writ, 
and  a  notice  to  appear  at  court,  without  arresting  his  person.  In  the 
reign  of  George  1st  a  statute  very  important  for  individual  freedom 
was  passed,  which  forbade  arrest  in  the  superior  courts  where  the 
cause  of  action  did  hot  amount  to  £10  or  upwards,  and  required  an 
affidavit  of  the  cause  of  action  in  all  cases  where  a  capias  might  issue, 
to  be  made  and  filed  before  the  issuing  of  process,  ( I  “2th  Geo.  I.  c.  19.) 
This  statute  was  confirmed,  and  its  salutary  provisions  extended  by 
subsequent  provisions  ;  and  by  a  recent  statute  arrests  by  process  out 
of  any  courts  are  forbidden,  unless  the  cause  of  action  exceed  £2",  or  < 
nearly  one  hundred  dollars. 

Other  valuable  alterations  have  been  made  by  recent  British  statutes, 
which  we  shall  presently  advert  to. 
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At  the  tera  of  the  foundation  of  Pennsylvania,  the  laws  of  England 
seem  to  have  discountenanced  the  arrest  of  the  person,  except  in  case 
of  injuries  accompanied  with  force.  Among  the  regulations  agreed 
upon  in  England  previous  to  the  embarkation  of  the  founders  of  the 
Province,  was  the  following: 

“  In  all  courts,  all  persons  of  all  persuasions  may  freely  appear  in 
their  own  way  and  according  to  their  own  manner,  and  there  personally 
plead  their  own  cause  themselves,  or,  if  unable,  by  their  friends  :  And 
the  first  process  shall  be,  the  exhibition  of  the  complaint  in  court  four- 
teen  days  before  the  trial ;  and,  that  the  party  complained  against  may 
be  fitted  for  the  same,  he  or  she  shall  be  summoned  no  less  than  ten 
days  before,  and  a  copy  of  the  complaint  delivered  him  or  her,  at  his 
or  her  dwelling  house.  But  before  the  complaint  of  any  person  be 
received,  he  shall  solemnly  declare  in  court,  That  he  believes  in  his 
conscience  his  cause  is  just!” 

No  provision  was  made  in  these  ordinances  relative  to  arrest.  The 
“great  law,”  as  it  is  usually  termed,  which  was  agreed  to  at  the  first 
session  of  the  Legislature  held  at  Chester,  in  1682,  contained  a  pro¬ 
vision  in  nearly  the  same  words  as  the  above,  and  the  following,  in 
addition :  “  That  if,  in  any  case,  any  man  arrest  another,  going  out 
of  the  Province,  he  shall  be  ready  with  his  declaration  and  evidence 
the  next  day,  and  shall  put  in  security  to  pay  the  charges  and  damages 
sustained  by  the  party  arrested,  if  he  shall  be  found  in  the  wrong.” 

Arrest  is  here  recognized,  but  it  seems  to  have  been  confined  to  the 
case  of  a  defendant  about  to  leave  the  Province.  Between  the  date  of 
the  “great  law”  and  the  year  1693,  several  acts  were  passed  which 
were  confirmed  in  the  last  named  year  by  Governor  Fletcher,  among 
which  we  find  the  following,  added  to  the  provision  already  copied, 
respecting  arrests : 

uBe  it  further  enacted ,  That  all  persons  of  known  estates,  refusing 
to  pay  their  just  debts,  if  arrested  and  imprisoned,  shall  be  kept  at 
their  own  charge  until  security  be  given  or  satisfaction  made:  Provided , 
That  no  person  shall  be  kept  in  prison  for  debt  or  fines  longer  than 
the  second  day  of  the  next  sessions  after  his  or  her  commitment,  unless 
the  plaintiff  shall  make  it  appear  that  the  person  imprisoned  hath  some 
estate  that  he  wall  not  produce  ;  in  which  case,  the  court  shall  examine 
all  persons  suspected  to  be  privy  in  the  concealing  such  estates.  But 
if  no  estate  can  be  found,  the  debtor  shall  satisfy  the  debt  by  servitude 
as  the  county  court  shall  order,  if  desired  by  the  creditor.”  [M.  S. 
Laws.] 

“  Be  it  further  enacted,  That  no  inhabitant  in  this  Province  or 
Territories,  shall  be  taken  for  debt,  before  a  trial ,  unless  he  or  she  be 
about  to  depart  out  of  the  same,  and  shall  refuse  to  give  sufficient  bail 
for  appearance  at  the  next  court  or  security  for  the  payment  of  the 
debt,  or  hath  not  gc1  ds  sufficient  to  be  attached  ;  and  that  in  such 
cases,  before  any  vv;  rrant  of  arrest  be  granted,  the  plaintiff  shall  so¬ 
lemnly  declare,  before  those  who  are  empowered  to  grant  the  same, 
that  he  or  she  believeth  in  his  or  her  conscience,  that  his  or  her  cause 
or  action  is  just  and  his  or  her  declaration  and  evidence  are  ready  for 
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trial,  if  the  defendant  shall  pray  a  special  court;  And  that  in  cases 
relating  to  other  inhabitants  residing  within  this  Province  and  Terri¬ 
tories,  the  process  and  proceedings  shall  be  by  summons,  as  by  the 
66tb  chapter  of  the  laws  is  established  and  ordained:  And  further, 
that  it  shall  and  may  be  lawful  for  any  plaintiff  to  sue  out  a  writ  of 
summons  and  serve  it  upon  the  defendant  personally,  in  whatsoever 
county  he  or  she  shall  be  found,  although  it  should  happen  that  the 
dwelling  or  abode  of  such  defendant  may  be  in  another  county ;  and 
when  so  personally  summoned,  such  defendant  shall  be  bound  to  ap¬ 
pear  in  the  court  of  the  said  county  out  of  which  such  writ  or  summons 
was  issued,  and  in  default  of  appearance,  judgment  shall  be  entered 
against  him  or  her;  or,  if  such  defendant  appear,  and  upon  trial 
judgment  shall  be  given  against  him  or  her,  execution  shall  be  awarded 
in  open  court,  to  be  directed  to  the  sheriff  of  such  county  where  the 
defendant  dwells  or  inhabits,  or  where  his  estate  lyes,  to  be  executed 
.  in  such  manner  as  if  the  said  execution  had  proceeded  from  the  court 
of  that  county  where  he  is  sheriff- — any  law,  custom  or  usage  to  the 
contiary  thereof  notwithstanding:  Provided  always.  That  this  law 
shall  not  extend  to  any  member  of  the  Provincial  Council  and  Assem¬ 
bly  during  their  attendance  and  service  in  Provincial  Council  and 
Assembly,  and  fourteen  days  before  and  fourteen  days  after  their  said 
service  and  attendance  thereon.”  [M.  S.  Laws.] 

In  1693  an  act  was  passed,  as  the  preamble  recites,  “  to  the  end 
that  plainness  and  brevity  may  be  used,”  wherein  the  forms  of  writs 
of  arrest  and  summons  were  set  forth  and  directed  to  be  used.  The 
writ  of  arrest  was  similar  to  that  in  present  use,  except  that  the  words 
“and  to  abide  the  judgment  of  the  court,”  were  introduced  into  the 
former.  Thus  stood  the  law  relative  to  arrest,  until  the  year  1724-5, 
when  the  act  was  passed,  of  which  we  have  given  an  abstract  in  a 
preceding  paper,  and  by  which  the  practice  has  ever  since  that  date 
been  governed. 

It  is  obvious,  we  think,  from  the  wording  of  this  act  that  it  was  the 
intention  of  the  Legislature  to  require  an  affidavit  or  other  proof  of  the 
facts  constituting  the  exception,  before  the  issuing  of  any  capias  ad 
respondendum  ;  yet  the  practice  has  been  entirely  different ;  and  in 
no  case,  according  to  the  construction  of  tb<j  law,  is  an  affidavit  of  any 
kind,  necessary  previously  to  issuing  a  capias ,  in  an  action  founded 
on  a  contract.  Some  of  our  courts,  however,  have  established  a  rule 
providing  that  no  person  shall  be  held  to  bail  in  actions  of  trespass 
vi  et  arinis ,  in  actions  for  libels  or  slander,  conspiracy,  false  imprison¬ 
ment,  or  malicious  prosecution,  unless  an  affidavit  of  the  cause  of  ac¬ 
tion  be  made  and  filed  before  the  issuing  of  the  writ.  We  are  not 
aware  that  this  rule  prevails  in  all  the  courts,  and  at  all  events  it  has 
not  the  authority  and  permanence,  which  would  be  given  by  legis¬ 
lative  enactment. 

It  will  be  seen,  then,  fron\  the  preceding  review  of  our  legislation 
upon  this  important  subject,  that  by  the  law  of  this  republic,  the  per¬ 
son  of  every  citizen  no  matter  how  respectable  for  his  virtues  or  ser¬ 
vices,  or  to  what  extent  he  may  possess  the  means  of  paying  his  debts, 
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is  liable  to  arrest  at  the  suit  of  an  alledged  creditor,  without  any  pre¬ 
vious  cause  shown.  And  although  such  creditor  may  be  living  in  a 
foreign  country,  and  out  of  the  reach  of  punishment,  unless  such  alleg¬ 
ed  debtor  possses  freehold  estate  of  a  certain  description  and  value. 
And  that  a  citizen  possessing  freehold  estate,  no  matter  to  what  extent 
or  value  may  be  compelled  to  give  special  bail  for  his  appearance,  at 
the  risk  of  arrest  on  a  capias.  The  legislation  or’  Great  Britain  in 
this  respect,  since  the  settlement  of  this  Commonwealth,  evinces  much 
more  anxiety  for  the  personal  security  of  her  subjects  ;  and  the  com¬ 
parison,  we  are  constrained  to  say  is  by  r.o  means  favorable  to  the 
philanthropy,  or,  we  may  add,  the  abstract  justice  of  our  legislation. 
We  consider  this  state  of  our  law  to  be  at  variance  with  the  principles 
we  have  stated,  and  which  we  presume  will  be  admitted  under  all 
governments  in  which  personal  immunity  is  respected.  It  is  true  that 
instances  of  opj:  ression  do  not  often  occur,  and  that  even  when  a 
ca<)ias  has  been  issued,  bail  is  not  always  required.  And  it  is  also  true 
that  the  courts  are  always  ready  to  discharge  a  defendant  from  impri¬ 
sonment,  and  to  exonorate  his  bail,  if  the  plaintiff  cannot  show  a  suf¬ 
ficient  cause  of  action.  Still  we  think  that  the  law  ought  not  to  be 
placed  upon  such  a  footing,  as  to  prevent  the  issuing  of  any  writ  of 
cajna  ,  and  of  couse  the  possibility  of  arrest,  except  in  certain  speci¬ 
fied  or  excepted  cases ;  nor  then,  without  previous  cause  shown  by 
the  affidavit  of  the  plaintiff,  or  ofsome  one  in  his  behalf.  We  propose, 
therefore,  to  enact,  that  no  capias  ad  respondendum  shall  be  issued, 
in  any  case,  without  a  previous  affidavit*,  setting  forth  : 

1st.  The  plaintiff’s  cause  of  action. 

2d.  That  to  the  best  of  the  deponent’s  knowledge  and  belief,  the  de¬ 
fendant  is  not  an  inhabitant  of  this  Commonwealth,  or  if  such  inhabi¬ 
tant,  that  he  has  no  place  of  residence  therein  to  the  knowledge  of  the 
deponent ;  or  that  he  is  about  to  quit  the  Commonwealth,  without  lea¬ 
ving  sufficient  real  or  personal  estate  therein  to  satisfy  the  demand. 
We  propose  however  to  except  from  the  operation  of  this  last  clause, 
the  case  of  actions  founded  upon  actual  jorce  or  fraud  which  are 
distinguishable  in  principle  from  most  others,  and  may,  we  think,  be 
separated  from  them  in  this  respect  without  any  departure  from  the 
rules  we  have  suggested.  We  have  also  compiled  the  provisions  of 
the  existing  law  respecting  the  arrest  oi' females  for  debts  contracted 
since  1819,  and  of  every  description  of  persons  for  debts  under  five 
dollars  and  thirty-three  cents,  contracted  since  the  4th  of  July,  1833. 
And  we  have  also  specially  provided  for  the  case  of  executors  and 
others,  sued  in  their  respective  character.  We  propose  also  to  make 
some  alterations  in  the  law  respecting  buil,  which  will  be  more  par¬ 
ticularly  adverted  to  hereafter.  . 

Such  are  the  views  we  have  taken  of  the  subject  of  arrest 
and  imprisonment  before  judgment ,  and  the  methods  we  propose 
to  adopt  for  the  improvement  of  the  law  in  this  respect. 

2.  Of  imprisonment  for  debt  afUr  judgment. 

The  power  of  imprisonment  in  civil  cases  after  judgment,  differs 
widely  from  that  of  arrest  on  m-esne  process,  in  some  material  respects. 
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In  the  first  place,  it  is  limited,  as  we  have  already  remarked,  by  the 
provision  in  the  constitution  of  this  Commonwealth  which  declares, 
that  “  the  person  of  a  debtor  where  there  is  not  strong  presumption  of 
fraud,  shall  not  be  continued  in  prison  after  delivering  up  his  estate 
for  the  benefit  of  his  creditors,  in  such  manner  as  shall  be  prescribed 
by  law.”'  This  article  plainly  admits  the  right  of  imprisonment,  both 
on  mesne  and  final  process,  but  prohibits  the  continued  confinement  of 
a  debtor’s  person,  except  under  certain  circumstances. 

But  besides  this  constitutional  provision,  there  are  other  weighty 
considerations,  which  must  occur  to  the  mind  of  a  legislator,  and  upon 
which  we  may  be  allowed  to  make  a  few  remarks. 

After  the  judgment  of  the  court  is  given  in  a  civil  case,  either  by 
the  default  of  the  defendant,  or  after  a  verdict  against  him,  the  plain¬ 
tiff  is  entitled  to  have  the  aid  of  such  process  as  will  enable  him  to 
collect  the  amount  adjudged  to  him.  If  the  defendant  possess  prop¬ 
erty,  recourse  should  be  had  to  that  in  the  first  instance  ;  and  so  our 
acts  of  Assembly  very  properly  provide.  If  the  primary  and  natural 
fund  for  the  payment  of  debts  should  not  exist,  or  be  inadequate, 
shall  the  person  of  the  defendant  be  seized  and  committed  to  prison  ? 
This  is  a  question  which  has  been  often  and  earnestly  discussed,  es¬ 
pecially  of  late  years,  in  England  and  this  country  ;  but  perhaps  the 
true  principles  have  not  always  been  adverted  to.  General  doctrines 
and  theories  have  been  maintained  by  the  extremes  of  opinion,  with¬ 
out  perhaps  sufficient  consideration  of  the  causes  of  insolvency,  and 
the  nature  and  effect  of  imprisonment.  What  then  is  the  proper  and 
legal  character  of  insolvency  ?  Are  we  to  regard  it  with  some  na¬ 
tions  and  writers  as  a  crime ,  or  with  others  as  a  misfortune  ?  If  it 
be  the  former,  it  ought  to  be  punished  with  something  more  than  re¬ 
straint  of  the  person  :  if  the  latter ,  it  ought  not  to  be  punished  at  all . 
Now,  it  is  obvious  that  insolvency  may  be  produced  by  various  and 
opposite  causes,  and  be  accompanied  with  various  shades  of  evil,  from 
high  degrees  of  fraud  to  the  case  of  simple  accident.  One  who  con¬ 
tracts  a  debt,  or  incurs  a  liability  to  another,  knowing  his  inability  to  . 
pay,  or  with  the  intention  not  to  pay,  ought  to  be  regarded  as  an  of¬ 
fender  of  little  less  criminality  than  one  who  commits  a  larceny  of  the 
same  amount ;  and  ought  to  be.  punished  accordingly.  But  the  case 
is  widely  different,  when  a  debtor  is  disabled  from  paying  by  reason 
of  a  fire,  or  shipwreck,  or  other  accidental  circumstance.  Between 
these  extreme  points  in  the  scale  of  insolvency,  the  shades  are  very 
numerous.  It  would  seem  to  follow,  that  to  authorize  imprisonment 
as  a.  punishment  in  all  cases  of  insolvency,  or  inability  to  comply 
with  the  judgment  of  a  court,  and  at  the  option  of  the  creditor,  would 
be  contrary  to  the  rules  of  humanity  and  just  legislation ;  and  we 
think  that  the  presumption  of  the  law  ought  to  be  the  same  in  this  as 
in  all  other  cases,  viz :  that  the  defendant  is  innocent  of  a  crime  or 
offence ,  however  unfortunate  or  imprudent  he  may  have  been.  If 
this  view  of  the  case  be  a  just  one,  it  would  seem  to  follow,  that  a  de¬ 
fendant  ought  not  to  be  liable  to  commitment  to  prison,  at  the  mere 
will  of  the  plaintiff,  without  any  ground  being  laid  or  cause  shown, 
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other  than  the  judgment  of  the  court  that  a  debt  or  damages  are  due 
by  him. 

”  What  then — it  may  be  asked — is  the  creditor  to  have  no  redress  ? 
Has  he  no  rights  1  Are  all  the  efforts  of  the  law  to  be  directed  to  in¬ 
terpose  a  shield  between  the  innocent  and  meritorious  creditor,  and 
the  imprudent  and  perhaps  fraudulent  debtor  ?  We  fear  that  the  his¬ 
tory  and  present  state  of  our  law  afford  some  reasons  for  these  in¬ 
quiries  :  while  we  are  convinced  at  the  same  time  that  there  are  mis¬ 
takes  on  the  other  side,  which  have  led  to  the  oppression  of  debtors , 
without  any  corresponding  advantage  to  creditors.  We  are  far  from 
thinking  that  all  the  tenderness  of  the  law  should  be  on  the  side  of 
the  indebted.  We  believe  that  the  creditors  are  commonly  patient 
and  considerate,  and  that  many  suffer,  without  complaining,  the  evils 
of  narrow  circumstances,  while  others,  lawfully  indebted  to  them,  ap¬ 
pear  to  live  in  the  enjoyment  of  abundant  means,  which,  by  some  of  the 
opportunities  unfortunately  afforded  to  them  by  the  law,  they  are  ena¬ 
bled  to  protect  from  process.  We  are  for  giving  to  creditors  every 
opportunity  to  recover  their  just  claims  ;  and  we  would  punish  every 
case  of  fraudulent  insolvency,  but  we  would  punish  nothing  more. 
We  are  led,  then,  to  inquire  in  what  fraudulent  insolvency  consists ; 
and  we  find  here  a  considerable  difference  between  the  common  un¬ 
derstanding  and  the  legal  interpretation  of  this  term,  at  least  as  con¬ 
nected  with  the  construction  of  the  constitution.  There  are  two  kinds 
of  fraud,  which,  as  respects  the  defendant’s  personal  liability  upon 
the  construction  of  the  constitution,  are  as  wide  apart  as  crime  and 
misfortune:  1st,  Fraud  in  the  inception  of  the  contract ;  2d,  Fraud 
in  respect  to  the  defendant’s  property,  by  the  abstraction  or  conceal¬ 
ment  of  it,  to  prevent  the  creditor  from  obtaining  the  benefit  of  his 
judgment. 

The  first  of  these  is  not  regarded  bv  our  law  as  falling  within  the 
class  of  crimes  or  misdemeanors  in  which  punishment  is  inflicted,  al¬ 
though  in  most  other  commercial  countries  a  different  rule  prevails. 
We  mean  by  it  such  trick  or  deceit  practised  by  a  party  to  a  contract, 
as  induced  the  other  party  to  enter  into  the  contract,  when  without 
such  deceit  he  would  not  have  done  so.  Thus  a  false  representation 
of  his  circumstances,  wilfully  made  by  a  buyer  to  a  seller  of  goods,  or 
by  a  person  offering  to  become  bail  or  surety  for  another,  is  commonly 
considered  fraudulent,  though  it  is  not  a  punishable  offence.  So  if 
the  buyer  of  goods  on  a  credit  makes  a  forced  sale  of  them,  and  re¬ 
ceives  the  proceeds  which  he  disposed  of  otherwise  than  in  paying  the 
vendor.  So  if  a  debtor  squanders  on  his  own  personal  or  family  ex¬ 
penses  the  money  which  he  ought  to  apply  to  the  payment  of  his 
debts;  this  is  also  in  common  opinion  considered  as  fraudulent :  and 
we  may  add — and  the  records  of  our  insolvent  courts  will  furnish  nu¬ 
merous  and  very  striking  instances  of  the  fact — If  the  funds  of  the 
debtor  have  been  employed  in  the  purchase  of  lottery  tickets,  and 
speculations  of  a  similar  character. 

Now  we  are  aware,  that  there  is  great  difficulty  in  legislating  upon 
this  subject,  without  interfering  with  the  freedom  of  individual  action ; 
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and  that  it  is  equally  difficult  to  distinguish  between  the  minor  shades 
of  fraud,  and  that  kind  of  adroitness  or  cunning  which  custom  seems 
to  tolerate  in  mercantile  transactions.  Still,  we  think,  that  is  practi¬ 
cable  to  apply  the  sanctions  of  the  criminal  law  to  frauds  of  this  na¬ 
ture;  and  that  at  least  some  of  the  higher  and  more  fi  grant  species 
of  it  may  be  restrained  by  legislative  prohibitions.  It  is  true  that 
there  are  few  precedents  in  this  matter,  to  be  found  in  the  laws  of 
Great  Britain,  or  of  our  sister  states.  The  bankrupt  law  of  England 
indeed,  excludes  from  the  benefit  of  a  certificate,  persons  who  have 
been  guilty  of  certain  frauds,  but  provides  no  criminal  punishment  lor 
the  otlence.  The  commercial  code  of  Franc e,  however,  regulates  this 
and  ail  other  subjects  of  its  cognizance,  with  great  precision,  and  per¬ 
haps  not  impolitic  severity.  By  that  law,  bankruptcy  is  distinguished 
into  two  kinds  — simple  -and  fraudulent  bankruptcy  ;  both  being  offen¬ 
ces ,  anchlo  each  a  degree  of  punishment  is  annexed. 

In  the  case  of  simple  bankruptcy ,  (  Code  de  Commerce ,  §  5<c6;  &c.J 
it  is  declared  that  every  merchant  or  trader  in  insolvent  circumstances 
shall  be  prosecuted  for  the  offence,  if  it  shall  appear, 

1.  That  his  household  expenses ,  which  he  must  enter  monthly  in  his 
day-book,  are  excessive,  Or, 

2.  That  he  has  lost  large  sums  at  play ,  or  in  speculations  of  mere 
hazard,  or, 

3.  If  it  shall  appear  from  his  last  inventory,  that  his  credit  or  means 
of  payment  being  nU  per  cent  below  his  debts,  he  has  borrowed  con¬ 
siderable  sums  of  money,  or  resold  goods  at  a  loss,  or  below  the 
market  price,  or, 

4.  If  he  has  issued  or  endorsed  bills  or  notes  to  an  amount  equal  to 
three  times  the  amount  of  his  means,  according  to  his  last  inven¬ 
tory. 

A  merchant  in  insolvent  circumstances,  may  be  prosecuted  and 
convicted  of  the  offence  of  simple  bankruptcy,  if  it  shall  appear  that 
his  books  are  irregularly  kept,  although  there  should  be  no  indication 
of  fraud,  or  if  lie  keeps  back  any  of  his  books.  Other  cases  of  a 
similar  character  are  mentioned  in  the  Code. 

The  punishment  of  simple  bankruptcy,  is  imprisonment  fora  period 
of  not  less  than  one  month,  and  not  more  than  two  years,  at  the  dis¬ 
cretion  of  the  court,  according  to  the  circumstances  of  the  case. 

Fraudulent  bankruptcy ,  ( Code  de  Commerce,  503,  &c.)  is  declar¬ 
ed  to  exist,  when  a  merchant  or  trader  in  insolvent  circumstances,  is 
found  to  have  committed  one  or  more  of  the  following  acts : 

1.  If  ho  has  returned  fictitious  expenses  or  losses,  or  if  he  does  not 
satisfactorily  account  for  all  his  receipts. 

9.  If  lie  has  kept  back  any  money,  credits,  or  other  personal  property. 

3.  If  he  has  made  any  fictitious  sales,  negotiations,  or  gifts. 

4.  If  he  has  created  fictitious  debts  between  himself  and  supposed 
creditors,  either  by  means  of  false  entries  in  his  books,  or  other 
evidences  of  debt. 
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5.  If  he  has  applied  to  his  own  use  any  money  or  other  personal 
property  with  which  he  has  been  entrusted,  either  on  a  special 
bailment,  or  as  a  depositary. 

6.  If  he  has  purchased  real  or  personal  property  in  the  name  of  an¬ 
other. 

7.  If  he  has  secreted  his  books. 

And  it  is  also  provided,  that  a  merchant  or  trader  in  insolvent  cir¬ 
cumstances,  may  be  prosecuted  for  fraudulent  bankruptcy  if  he  lias 
kepi  no  books,  or  if  his  books  do  not  exhibit  the  real  state  of  his  debts 
and  credits. 

Fraudulent  bankruptcy  is  punished  by  imprisonment  at  hard  labor. 
Wc  are  not  prepared  to  say,  that  it  would  be  practicable  to  intro¬ 
duce  into  this  country,  provisions  similar  to  those  contained  in  the 
French  code,  relative  to  simple  bankruptcy ,  but  we  believe  that  the 
adoption  of  some  of  them  would  have  a  salutary  effect  upon  commer¬ 
cial  transactions. 

2.  The  next  kind  of  fraud,  and  that  of  which,  only,  our  present  law 
takes  notice,  is  fraud  in  the  concealment  or  withholding  of  property , 
so  as  to  deprive  creditors  of  the  advantage  of  having  recourse  to  it. 
The  act  of  Assembly  of  29th  January,  1820,  (7  Smith,  2-P  )  which 
provides  that  any  debtor  petitioning  for  the  benefit  of  the  insolvent 
laws  of  this  Commonwealth  who  “  shall  fraudulently  collude  or  con¬ 
trive  with  any  person  or  persons,  to  conceal  any  part  of  his  estate  ef¬ 
fects  or  credits,  or  who  shall  fraudulently  conceal  or  convey  the  same 
for  the  use  of  himself,  family  or  friends,  shall  undergo  a  servitude  at 
hard  labor  for  a  term  not  less  than  one  nor  more  than  seven  years.” 
And  the  act  of  1  S 1  -t,  §X  (6  Sm.  1 9a)  .which  imposes  a  pecuniary 
penalty  and  imprisonment  for  a  term  not  less  than  three  months,  nor 
more  than  two  years  upon  any  person  who  shall  collude  with  a  debtor 
for  such  purposes,  seem  to  us  to  furnish  ample  provision  for  the  case 
of  fraudulent  concealment  or  appropriation  ;  and  we  do  not  know  that 
more  effectual  measures  can  be  devised. 

Such  are  the  views  which  we  have  taken,  of  the  expediency  of  pun¬ 
ishing  fraud  committed  by  insolvents,  whether  that  fraud  took  place 
in  the  inception  of  a  contract,  in  the  progress  of  business,  or  in  rela¬ 
tion  to  the  misapplication  or  concealment  of  the  debtor’s  property. 

These  views  have  led  us  to  disapprove  of  the  present  general  appli¬ 
cation  of  the  power  of  imprisonment  for  debt,  because  with  respect  to 
the  merely  unfortunate  debtor,  it  is  oppressive  and  ruinous,  while, 
for  the  punishment  of  the  fraudulent  it  is  entirely  insufficient.  And  for 
the  latter  cases  we  prefer  the  mode  of  proceeding  by  indictment  in  the 
criminal  courts. 

The  power  of  imprisoning  upon  final  process,  however,  it  must  be 
admitted  is  frequently  beneficial  to  creditors  by  enabling  them  to  ob¬ 
tain  a  discovery  of  the  nature  and  situation  of  the  debtor’s  properly. 
Without  the  means  of  compelling  the  examination  of  a  defendent  upon 
oath  touching  his  property,  creditors  in  the  present  state  of  our  law, 
would  often  he  deprived  of  even  the  imperfect  remedies  they  now  pos¬ 
sess — and  these  means  can  now  only  be  obtained  on  the  application 
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of  tho  defendent  for  the  benefit  of  the  insolvent  law,  when  an  examina¬ 
tion  may  take  place  in  open  court.  But  is  it  necessary  that  actual 
confinement  should  take  place  for  this  purpose?  May  not  a  defendant 
be  detained  by  security  similar  to  that  which  is  given  after  an  arrest 
on  a  capias  ad  respondendum  ?  We  think  it  is  to  the  credit  of  the 
Legislation  of  Pennsylvania,  that  we  are  enabled  to  answer  these 
questions  affirmatively. 

These  act  of  Assembly  which  authorize  the  discharge  of  a  defen¬ 
dant  arrested  on  final  process,  on  his  giving  bond  with  security,  condi¬ 
tioned  for  his  appearance  at  the  next  court,  to  take  the  benefit  of  the 
insolvent  laws,  and  for  his  surrender  to  prison  in  the  event  of  his  fail¬ 
ing  to  perform  all  things  required  by  law  to  entitle  him  to  his  dis¬ 
charge,  have  accomplished  a  very  important  object,  and  relieved  im¬ 
prisonment  for  debt  of  a  great  part  of  the  reproach  which  attaches 
to  it.  In  effect,  no  honest  man  who  has  been  a  resident  of  the  State 
for  the  period  of  three  months,  need  now  remain  in  actual  confinement; 
since  no  man  that  has  acted  fairly  can  be  at  a  loss  to  obtain  sufficient 
security. 

The  power  of  issuing  process  for  this  purpose,  therefore,  assimi¬ 
lated  as  it  is  now  by  our  law  to  mesne  process,  with  special  bail,  and 
thereby  relieved  from  its  oppressive  features,  is,  we  think,  necessary  to 
the  complete  administration  of  justice,  and  should  therefore  be  retained. 
Another  mode  of  ascertaining  the  necessary  facts  respecting  the  de¬ 
fendant’s  property,  is  by  a  bill  of  discovery  at  the  instance  of  a  par¬ 
ticular  creditor,  respecting  which  we  shall  presently  make  some  re¬ 
marks  and  suggestions. 

Having  thus  briefly  expressed  our  opinions  on  the  subject  of  im¬ 
prisonment  for  debt,  whether  on  mesne  or  final  process,  we  proceed  to 
the  next  question  which  we  have  stated  on  the  laws  of  debtor  and 
creditor,  viz  : 

2.  To  what  extent  a  debtor’s  property  should  be  made  liable,  to  sa¬ 
tisfy  the  claims  of  his  creditors. 

And  here  it  is  believed  that  there  can  be  little  difficulty  about  the 
principle.  All  must  admit,  that  property  should  be  applied  to  the 
payment  of  debts.  In  many  cases,  property  is  the  immediate  fruit  of 
the  very  debt,  to  recover  which,  suit  is  brought.  In  all  others,  the 
foundation  of  the  right  of  the  creditor  is  equally  strong  and  plain. 
Nevertheless,  the  claims  of  creditors  in  this  respect,  have  not  always 
been  sufficiently  provided  for,  or  guarded  by  the  law.  In  England, 
the  principles  of  the  feudal  system  have  long  exempted  real  estate 
from  sale  upon  execution ;  though  of  late  years  some  improvements 
have  been  made  in  their  system,  and  a  disposition  is  now  prevalent  to 
remove  the  restrictions  altogether. 

The  founders  of  Pennsylvania,  who  had  no  occasion  for  the  feudal 
system,  or  any  of  its  progeny,  at  the  very  outset  of  the  government 
declared  that  lands  should  be  liable,  like  chattels,  to  the  payment  of 
debts  of  all  descriptions.  By  a  series  of  judicious  provisions,  the  law 
is  placed  upon  such  a  footing  with  respect  to  the  liability  of  real  estate 
to  executions,  as  to  leave  little  to  desire  upon  this  point.  Personal 
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property,  however,  stands  on  a  different  footing.  In  the  early  periods 
of  the  English  law,  goods  and  chattels,  (according  to  the  ordinary  ac¬ 
ceptation  of  the  term,)  or  those  which  are  visible  or  tangible,  consti¬ 
tuted  the  great  mass  of  personal  property,  though  the  value  of  these 
bore  no  proportion  to  that  of  real  estate.  Bonds,  stock,  and  other  evi¬ 
dences  of  debt,  were  little  known  or  regarded  in  the  law,  and  upon 
writs  o f fieri  facias ,  the  sheriff  took  only  that  which  could  be  sold  for 
money.  Such  also  was  our  own  law  until  a  recent  period,  when  some 
alterations  were  made  by  acts  of  Assembly,  which  authorized  the  levy¬ 
ing  of  executions  upon  the  stock  of  any  body  corporate  owned  by  a 
defendant,  and  its  sale  by  the  sheriff,  in  the  same  manner  as  goods 
and  chattels,  (Act  of  18 1 9 — Purd.  7-2.)  The  power  has  also  been  ex¬ 
tended  in  the  case  of  an  execution  against  a  corporation,  to  the  levy¬ 
ing  upon  current  coin  of  gold,  silver  or  copper,  if  other  personal  pro¬ 
perty  cannot  be  found,  (Act  of  loir — Purd.  132.)  Still,  much  re¬ 
mains  to  be  done,  to  give  creditors  the  full  benefit  of  the  property  of 
their  debtors.  We  think,  that  not  only  all  goods  and  chattels,  but  all 
personal  property  and  credits  whatsoever,  should  be  made  available 
for  a  creditor.  We  would  authorize  an  execution  to  be  levied  in  all 
cases  upon  current  coin  and  bank  notes,  upon  bonds,  mortgages,  pro¬ 
missory  notes  and  bills  of  exchange,  and  upon  credits  or  deposits  in 
banks  or  other  institutions,  as  well  as  upon  stocks  of  incorporated 
companies;  and  we  shall  suggest  hereafter  a  mode  by  which  such 
debts  may  be  collected  for  the  benefit  of  creditors,  without  interfering 
with  the  rights  of  third  persons. 

To  complete  every  system  of  law  which  professes  to  provide  reme¬ 
dies  for  creditors,  it  is  necessary  that  there  should  exist  some  means 
of  ascertaining  the  amount  and  situation  of  the  property  of  a  defend¬ 
ant.  VVe  have  already  adverted  to  the  aid  afforded  in  this  respect  by 
the  proceedings  in  the  insolvent  court.  And  we  suggest  that  it  may  be 
right  to  give  creditors  the  benefit  of  another  mode  of  proceeding,  which 
may  serve  the  same  purpose  without  the  necessity  of  issuing  a  ca.  sa. 
and  the  delay  that  sometimes  attends  the  former  mode.  With  this 
view  it  may  be  proper  to  introduce  into  our  law  a  remedy  of  the 
Chancery  Courts,  which  has  been  adopted  in  some  neighboring  states, 
viz:  To  authorize  a  plaintiff  who  has  obtained  a  judgment  against  a 
defendant,  entitling  him  to  a  general  execution  against  the  defendant’s 
goods  to  file  a  bill  or  bills  of  discovery,  or  interrogatories  of  a  similar 
nature,  against  the  defendant  and  any  other  person  who  may  be  sup- 
posed  to  be  in  possession  of  the  defendant’s  property  or  have  any 
knowledge  thereof.  Upon,  this  bill  the  defendant  may  be  required  to 
make  answer  upon  oath  or  affirmation  respecting  the  amount  and  sit¬ 
uation  of  the  property  ;  and  it  may  be  expedient  to  give  to  the  courts 
power  to  prevent,  by  an  injunction,  the  transfer  of  any  stock,  bonds, 
or  other  evidences  of  debt  held  by  or  belonging  to  the  defendant  in  the 
original  action.  By  means  of  this  bill,  creditors  would  be  enabled  to 
reach  not  only  the  property  in  the  legal  possession  of  the  debtor,  which 
might  otherwise  be  inaccessible  to  them,  but  also  property  held  by 
others  in  trust  for  them,  and  which  the  remedies  at  present  given  by 
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the  law  are  insufficient  to  reach,  it  will  be  necessary,  of  course,  to 
give  power  to  the  courts  to  compel  answers  to  such  bills,  and  it  might  . 
perhaps  be  provided  that  a  refusal  to  make  answer,  or  an  answer  wil¬ 
fully  untrue,  should  subject  the  party  so  refusing  or  so  answering,  to 
the  pains  and  penalties  of  fraudulent  insolvency. 

So  much  for  the  laws  relative  to  the  remedies  against  the  property 
of  defendants,  which  we  think  would  be  materially  improved  by  some 
of  the  amendments  suggested,  in  connection  with  this  branch  of  the 
inquiry,  we  come  to  a  subject  which  is  admitted  on  all  hands  to  be  a 
very  difficult  one  to  manage,  and  which  nevertheless  forms  a  .constant 
theme  of  animadversion  on  the  part  of  creditors.  We  mean  voluntary 
assignments  of  property  made  by  debtors  in  failing  circumstances,  for 
the  benefit  of  creditors.  If  these  assignments  were  always  fairly 
made,  and  conveyed  all  the  debtor’s  property  to  suitable  trustees,  for 
the  benefit  of  all  his  creditors,  i:  v^oulcl  be  the  interest  of  the  commu¬ 
nity,  and  therefore  the  duty  of  legislators,  not  only  to  sustain  but  to 
encourage  them.  Unfortunately,  however,  such  assignments  are  not 
very  frequent.  Most  of  them  contain  features  objectionable  in  every 
well  regulated  system  of  jurisprudence,  it  lias  been  settled  by  judi¬ 
cial  decisions  in  this-  state,  that  an  assignment  by  a  failing  debtor  may 
lie  good,  although 

ist.  It  contain  no  schedule,  or  other  description  of  the  property  as¬ 


signed  ; 

yd.  Nor  any  list  or  statement  of  creditors  ; 
d.  Although  the  assignee  was  appointed  by  the  debtor,  without 
the  concurrence  or  knowledge  of  the  creditors; 

4th.  Although  certain  creditors  were  preferred  and  others  altogether 
excluded ; 

S:h  And  although  it  require  a  general  release  of  debts  and  claims, 
from  every  person  deriving  any  benefit,  from  it.  Until  a  recent  peri¬ 
od  also,  there  existed  no  law  by  which  the  assignee  could  lie  compel¬ 
led  to  give  any  security  for  the  property  or  funds  assigned,  or  to  fur¬ 
nish  anv  inventory  or  valuation  thereof,  or  to  render  an  account  of 
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his  trust;  nor  was  there  any  authority  in  the  courts  to 'interfere,  if 
he  were  wasting  or  mismanaging  the  trust  property,  or  to  appoint  an¬ 
other  in  his  place,  in  the  event  of  his  death  or  incapacity. 

The  defects  in  our  jurisprudence  which  we  have  last  mentioned  have 
been  removed  by  a  series  of  acts  passed  within  a  few  years,  which  we 
have' consolidated  into  a  more  regular  system,  with  shme  additions 
which  we  think  will  provide  for  ali  that  is  material  on  this  score. — 
There  still  remain,  however,  the  objections  which  we  hayc  enumerated 
above,  to  the  assignments  usually  made,  and  which  are  permitted  in 
thy  ir  full  extent  at  least,  in  few  if  any  of  the  other  states  of  the  Union. 
Yet  many  of  these  objections  have  been  substantially  removed  by  the 
recent  legislative  provisions  we  have  alluded  to.  The  appointment  of 
he  assignee  by  the  debtor,  is  now  of  little  moment,  since  he  is  requi¬ 
red  to  give  security;  and  in  case  of  failure  to  perform  his  duties,  or  mis¬ 
conduct,  it  is  in  the  power  of  the  creditors  to  obtain  bis  removal,  and 
the  appointment  of  a  successor  nominated  by  themselves.  The  omis- 


sion  of  a  statement  of  the  property  assigned,  is  of  less  consequence 
noiv, since  it  has  been  made  the  duty  of  the  assignee  to  file  an  inventory 
in  the  office  of  the  prothonotary  of  the  court  of  Common  Pleas  of 
the  county,  and  an  appraisement  is  made  by  impartial  persons.  The 
two  important  points  in  this  subject  undoubtedly  are,  first,  the  prefer¬ 
ence  of  particular  creditors,  and  second,  the  stipulation  of  a  release. 

1st.  It  has  been  frequently  said  by  the  courts  of  this  country  and  of 
England,  that  there  is  nothing  in  the  principles  of  the  common  law,  to 
forbid  a  debtor  preferring  one  creditor  to  another,  in  an  assignment  oi 
his  property.  He  may  pay  a  debt  to  A,  with  the  money  or  effects 
which  belong  to  him,  although  he  should  not  leave  himself  enough  to 
pay  a  debt  to  B.  This  results  from  the  necessary  freedom  which  is 
retained  by  individuals  in  the  management  of  their  property ;  and 
there  seems  no  good  reason  why  the  same  power  should  not  exist. in 
the  transfer  of  property  in  any  other  mode  for  the  payment  of  debts. 
That  great  abuses  of  this  oower  have  taken  place,  by  the  preference 
of  particular  classes  of  creditors,  to  the  prejudice  of  more  meritorious 
ones,  is  indisputable:  Yet,  on  the  other  hand,  cases  do  often  occur, 
in  which  preferences  are  made  in  compliance  with  plain  principles  of 
duty,  and  to  obviate  great  hardships, — and  with  respect  to  which,  few 
would  desire  to  see  the  power  taken  away.  If  preferences  in  assign¬ 
ments  'were  forbidden,  the  debtor  would  find  another  mode  of  accom¬ 
plishing  the  object,  by  delivering  his  effects  or  money  to  the  particular 
creditor  whom  he  preferred,  or  by  securing  him  in  some  other  way. 
And  it  would  then  be  necessary  for  the  law  to  go  a  step  further,  and 
'  forbid  any  such  arrangements  when  made  by  a  debtor  in  contemplation 
of  insolvency.  The  bankrupt  laws  of  England,  it  is  true,  have  gone 
thus  far,  but  it  is  very  doubtful  whether  such  restrictions  upon  the 
dealings  of  men  are  politic  or  practicable;  at  least  without  the  coun¬ 
terbalancing  advantage  of  a  bankrupt  law,  viz  :  the  discharge  of  the 
debtor  and  his  after  acquired  property  from  all  liability  to  his  previous 
debts.  We  do  not  see  therefore,  how  preferences  can  be  forbidden  by 
any  general  regulation  in  the  present  state  of  our  law  with  respect  to 
bankruptcy. 

2.  The  stipulation  for  a  release,  is,  undoubtedly  much  more  obje-c 
tionable,  and,  we  think,  ought  to  be  abolished.  No  man  should  have 
the  right  to  say  to  his  creditors,  “  1  will  put  my  property  out  of  your 
reach  in  the  first  instance,  and  will  only  allow  you  to  come  in  for 
such  part  of  your  claim  as  my  funds  will  be  sufficient  to  pay,  on  con¬ 
dition  of  your  executing  a  release  to' me  of  all  demands,  and  thereby 
discharging  mv  person  and  after-acquired  property  from  all  liability 
to  you.” 

A  release  of  this  nature  may  be  admissible  under  a  bankrupt  sys¬ 
tem  which  gathers  in  all  the  property  of  the  debtor  from  all  quarters, 
and  distributes  it  equally  among  the  creditors,  under  the  administra¬ 
tion  of  persons  chosen  by  themselves  for  the  purpose  :  but  in  voluntary 
assignments,  of  the  description  prevalent  in  this  country,  it  ought  not 
to  be  tolerated.  Still  there  are  great  difficulties  in  the  way  of  declar- 


ing  that  the  act  of  a  creditor,  made  with  a  knowledge  of  the  debtor’s 
circumstances  and  prospects,  shall  not  be  binding  upon  him. 

We  are  inclined  to  suggest  a  provision,  which  may  have  some  effect 
in  restraining  undue  preferences,  and  limiting  the  binding  character 
of  releases,  viz :  That  no  release  executed  in  pursuance  of  a  clause 
in  any  assignment,  containing  any  preferences  of  one  creditor  over 
another,  or  of  one  class  of  creditors  over  another  class,  shall  be  bind¬ 
ing  upon  any  creditor  who  shall  have  executed  such  release,  unless 
he  shall  have  received  from  the  effects  assigned  at  least  fifty  per  cent 
of  the  amount  of  his  claim. 

Some  other  suggestions,  in  conformity  with  the  views  here  taken  of 
assignments  for  the  benefit  of  creditors,  will  be  made  hereafter. 

We  proceed  now  to  the  last  question  which  we  proposed  to  consider 
in  these  remarks,  viz  : 

3.  The  expediency  of  allowiug  a  debtor,  who  has  surrendered  ail 
his  property  to  his  creditors,  in  the  manner  required  by  law,  to  hold 
his  after  acquired  property  free  from  liability  for  his  previous  debts. 

This  is  a  question  of  great  moment  for  the  comfort  of  families,  and 
the  interests  of  the  community — but  with  respect  to  the  solution  of 
which,  eminent  persons  have  differed.  Most  commercial  nations  have 
possessed  bankrupt  laws,  and  experience  seems  on  the  whole  to  be  in 
their  favor,  though  they  are  certainly  liable  to  serious  objections.  We 
have  already  had  occasion  to  make  some  remarks  upon  this  subject, 
and  will  merely  add,  that  there  seems  strong  reason  to  urge  the  adop¬ 
tion,  by  the  proper  authority,  of  sonic)  provisions  of  this  nature.  If  a 
man’s  after  acquired  property  is  to  be  for  ever  subject  to  the  claims  of 
creditors,  there  will  be  no  motive  for  exertion  and  industry  ;  families 
will  languish  in  poverty  and  distress,  and  the  Commonwealth  will 
suffer  by  the  checks  to  industry. 

The  present  system  leads  to  numerous  frauds,  of  which  abundant 
instances  are  afforded  in  our  trading  places.  Property  is  concealed 
or  covered — and  men  transact  business  in  the  name  of  others,  or  un¬ 
der  the  cloak  of  agencies ;  and  thus,  not  merely  precedent,  but  sub¬ 
sequent  creditors  are  defeated  or  delayed.  The  bankrupt  system  leads 
to  a  full  surrender  of  property,  at  the  time* of  bankruptcy.  When 
the  debtor  finds  that  his  present,  discharge  and  future  prospects  de¬ 
pend  upon  a  full  and  honest  surrender  of  all  his  property,  he  will 
have  an  additional  inducement  to  be  honest,  which  at  the  present  time 
is  wanting. 

If,  therefore,  the  Legislature  possessed  the  same  constitutional  au¬ 
thority  over  this  subject,  as  over  most  others,  we  should  have  no  hesi¬ 
tation  in  recommending  the  adoption  of  a  system  of  this  nature,  at 
least  for  the  trading  part  of  the  community. 

It  has  been  decided,  however,  by  the  Supreme  Court  of  the  United 
States,  that  the  individual  States  do  not  possess  the  power,  under  the 
constitution,  to  pass  bankrupt  laws,  except  so  far  as  regards  their  own 
citizens — and  in  relation  to  contracts  made  after  the  passage  of  the 
law.  To  adopt  a  bankrupt  system,  under  such  restrictions,  would,  we 
think,  be  impolitic  and  unjust,  since  it  would  operate  most  unequally 
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upon  our  own  citizens,  who  happened  to  be  creditors,  and  would  leave 
debtors  a  prey  to  foreigners  and  citizens  of  other  States  ;  whose  claims 
would  be  in  full  force,  while  those  of  our  own  citizens  would  be  barred. 

No  State  can  be  expected  to  legislate  on  such  terms.  The  condition 
of  things  is  anomalous  and  singularly  unfortunate  for  the  mercantile 
community.  The  Federal  Government,  which  possesses  the  power, 
refuses  to  exercise  it,  and  the  State  Government  is  incapacitated  by 
a  construction  of  the  constitution — to  which  she  has  become  a  party, 
under  the  full  belief  that  the  power  would  be  exercised  in  the  manner 
pointed  out  by  that  instrumen  .  The  Commonwealth  is  shorn  of  one 
of  the  essential  attributes  of  sovereignty,  to  no  purpose  whatever, 
and  her  citizens  are  deprived  of  a  protection,  which  in  all  countries 
the  Legislature  has  thought  proper  to  accord  to  unfortunate  men,  w7ho 
have  fairly  surrendered  all  their  property  to  their  creditors.  3f  a 
trader  in  England  should  be  indebted  to  one  of  our  citizens,  and  ob¬ 
tain  his  discharge  under  the  bankrupt  law  of  that  country,  his  certifi¬ 
cate  would  protect  him,  and  all  his  after  acquired  property  there. 
Whereas  an  Englishman,  creditor  of  one  of  our  citizens,  may,  in  the 
present  state  of  our  laws,  maintain  a  perpetual  lien  upon  the  after 
acquired  property  of  the  latter,  notwithstanding  he  may  have  made  a 
full  and  fair  surrender  of  all  his  estate,  either  by  a  voluntary  assign¬ 
ment,  or  under  the  existing  insolvent  law.  This  inequality  ought  not 
to  be  allowed  to  exist.  We  think  that  the  Commonwealth  owes  it  to 
her  own  dignity  and  interests,  and  to  the  peace  and  security  of  her 
citizens,  to  make  an  effort  to  effect  a  change  in  the  state  of  things. 

We  suggest,  therefore,  an  application  to  Congress,  either  to  pass  an 
efficient  bankrupt  law,  or  to  propose  such  an  alteration  of  the  Consti¬ 
tution,  as  will  restore  to  the  States  their  original  power  of  passing 
sucli  laws. 

In  conclusion,  we  may  be  permitted  to  remark,  that  in  reviewing 
the  legislation  of  Pennsylvania  on  the  subject  of  the  remedies  of  credi¬ 
tors  against  the  persons  and  estates  of  their  debtors,  although  we  find 
some  delects  to  supply,  and  some  things  to  regret,  yet,  upon  the  whole, 
we  meet  with  a  great  deal,  of  which,  as  citizens  of  the  Commonwealth,  ' 
we  have  reason  to  be  proud.  The  early  lawgivers  of  Pennsylvania 
were  greatly  in  advance  of  their  age  in  this  as  well  as  other  branches 
of  legislation  ;  as  their  regulations  on  the  subject  of  imprisonment  for 
debt,  and  the  liability  of  real  esfaie  to  sale  upon  executions  for  the 
payment  of  debt,  will  abundantly  prove.  Their  successors,  with  a 
similar  spirit,  have  from  time  to  time  improved  the  system  of  pro¬ 
cedure,  by  enlarging  the  remedies  of  creditors  against  the  property 
of  their  debtors,  and  gradually  narrowing  those  which  operated  upon 
the  person,  so  as  to  deprive  them  of  most  of  their  oppressive  features. 

If  the  constitutional  power  existed,  we  have  no  doubt  that  the  present 
Legislature  would  do  further  justice  to  both  parties,  by  the  establish¬ 
ment  of  a  system  founded  upon  the  principles  of  the  bankrupt  law. 

It  is  satisfactory  to  find,  '.hat  the  example  set  bv  this  Commonwealth 
in  the  reform  we  have  alluded  to,  has  been  followed  in  many  other 
States  ;  and  that  even  in  England,  measures  of  legislation  almost  ex- 
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actly  the  same  .with  those  which  have  been  in  operation  here  for  more 
than  a  century,  are  now  in  the  course  of  adoption  by  their  legislature. 

Having  suggested  to  the  legislature  our  views  in  regard  to  the  com¬ 
mencement  of  actions  by  summons  and  capias,  we  proceed  now  to 
make  some  remarks  upon  the  next  subject  in  the  bill,  in  which  a  ma¬ 
terial  alteration  is  proposed  in  the  law,  viz : 

2nd.  The  subject  of  bail. 

It  is  well  known,  that  by  the  existing  law,  it  is  the  duty  of  the 
she riil  to  discharge  a  defendant  from  arrest,  on  his  giving  bond  with 
sufficient  sureties,  to  appear  in  court  at  the  return  of  the  writ,  and  that 
this  obligation  is  not  complied  with,  unless  bail  to  the  action  is  given 
within  a  certain  time  after  the  return  day  ;  or,  unless  the  defendant’s 
body  is  surrendered  to  prison. 

We  have  already  adverted  to  the  origin  of  the  latter  species  of  bail, 
which  in  the  present  system  of  practice,  and  indeed  under  every  sys¬ 
tem  for  the  administration  of  justice  which  professes  to  give  the  par¬ 
ties  sufficient  time  to  procure  witnesses  and  prepare  for  trial,  is  neces¬ 
sary,  so  long  as  the  bond  taken  by  the  sheriff  is  conditioned  for  the 
defendant’s  appearance  at  the  return  day  merely.  But.  is  it  necessa¬ 
ry  that  the  bond  to  the  sheriff  should  be  so  limited?  May  it  not  at 
once  stipulate  for  all  that  bail  to  the  action  now  undertake?  These 
are  questions  that  have  been  frequently  asked,  and  we  are  not  aware 
■hat  any  satisfactory  reason  has  been  given  for  the  continuance  of 
the  present  system.  The  existing  practice  requires  two  obligations 
of  bail,  creates  double  inconvenience,  and  inflicts  perhaps  double  ex¬ 
pen  j  upon  the  defendant,  and  is  productive  of  frequent  litigation  up¬ 
on  euestious  arising  out  of  the  substitution  of  one  set  of  bail  for  the 
other.  It  imposes  also  additional  labor  upon  the  plaintiff,  and  under 
certain  circumstances,  subjects  him  to  the  alternation  of  considerable 
delay,  or  the  waiver  of  special  bail.  The  responsibilities  of  the  sheriff 
arc  also  of  a  serious  nature,  and  consequently,  wc  may  add,  the  diffi¬ 
culties  in  the  way  of  the  defendant  in  procuring  bail.  The  most  con¬ 
venient  course  for  all  parties,  seems  to  be  the  obvious  one  of  enlarging 
the  undertaking  of  the  bail  to  the  sheriff,  so  as  to  render  them  liable 
both  for  the  appearance  of  the  defendant  at  the  return  day  of  the  writ, 
and  to  abide  the  judgment  of  the  court. 

The  only  material  objection  to  this  alteration  of  the  practice,  that 
occurs  to  us,  is  that  it  may  be  supposed  to  increase  the  risk  of  the  bail 
to  the  sheriff,  and  thereby  to  augment  the  difficulties  in  the  way  of 
getting  bail  at  all.  But,  we  think  that  this  objection  is  more  specious 
than  solid.  In  effect,  the  present  bail  to  the  sheriff  is  liable  for  the  de¬ 
fendant’s  appearance  at  the  termination  of  the  case,  unless  by  entering 
special  bail  they  surrender  him  at  the  return  day ;  since  they  must 
either  become  bail  to  the  action  themselves,  or  procure  olhers  to  enter 
such  bail.  Now,\wc  do  not  propose  to  take  away  from  the  bail  the 
'power  of  surrendering  the  defendant  at  the  return  day  of  the  writ. 
We  mean  that  they  shall  retain  this  power,  and  moreover,  have  au¬ 
thority  to  surrender  him  at  any  time  during  the  progress  of  the  cause. 
Their  responsibilities,  therefore,  will  not  he  greater  than  they  are  at. 


present,  but,  we  think,  on  the  contrary,  that  they  will  be  lessened  by 
the  consolidation  of  their  undertaking  into  one  instrument,  the  terms 
of  which  will  be  plain*and  intelligible  to  all  persons. 

We  see  nothing  in  principle  then,  to  prevent  the  alteration  suggest¬ 
ed  ;  and  believing  that  upon  the  whole  it  will  be  found  to  operate  ad¬ 
vantageous!^  for  all  persons  concerned,  as  well  plaintiffs  and  defend- 

o  J  i  ...  1  * 

ants  as  the  officers  of  justice,  we  have  in  this  bill  suggested  a  method 
of  carrying  it  into  effect.  The  change  in -the  obligation  of  the  bail, 
makes  it  expedient  that  the  plaintiff  should  have  the  means  of  investi¬ 
gating  their  sufficiency,  and  excepting  to  them,  with  similar  effect  as 
at  present  in  the  case  of  special  bail. 

The  eleventh  and  nine  following  sections  of  the  bill  are  submitted 
for  this  purpose,  under  the  belief  that  they  will  prove  to  be  adequate  to 
the  object :  Should  they  not  suit  the  local  arrangements  of  any  of  the 
courts,  or  be  found  to  work  inconveniently,  power  is  given  to  the 
courts  to  make  new  regulations  on  the  subject.  It  will  be  seen,  that 
it  is  not  intended  to  deprive  the  defendant  of  the  right  of  giving  bail  to 
the  action,  as  heretofore,  if  he  should  be  surrendered  by  the  original 
bail.  We  will  only  add  upon  this  point,  that  the  plan  has  the  sanction 
of  some  precedent  in  its  favor,  since  we  find  that  by  an  act  passed  in 
lb  3  of  the  provincial  legislature,  the  bail  to  the  sheriff  on  an  arrest, 
was  directed  to  be  with  condition  both  for  the  defendants  appearance 
at  the  return  day,  and  for  his  “abiding  the  judgment  of  the  court/' 
No  provision  seems  however,  to  have  been  made  for  excepting  to  this 
bail,  and  hence,  perhaps,  the  English  practice  was  resumed. 

Other  alterations  of  the  law  and  practice  respecting  bail,  have  been 
suggested  in  the  bill,  for  particular  explanation  of  which,  we  refer  to 
the  comments  upon  the  several  sections:  We  may  mention  here, 
however,  the  following : 

1st.  With  a  view7  of  affording  additional  facilities  to  defendants  ar¬ 
rested  on  mesne  process,  we  propose  to  authorize  the  deposit  of  money 
in  lieu  of  bail,  and  have  provided  certain  regulations  respecting  it. 

end.  We  have  also  provided  for  the  case  of  a  defendant  against 
whom  a  summons  has  issued,  and  who  is  about  to  quit  the  common¬ 
wealth,  without  leaving  sufficient  real  or  personal' estate,  by  author¬ 
izing  the  plaintiff  to  issue  a  special  capias  against  him  and  hold  him 
to  bail. 


3d.  In  the  case  of  bail  becoming  insolvent  during  the  pendency  of 
an  action,  we  propose  that  additional  bail,  or  deposit  in  lieu  thereof, 
may  be  demanded,  and,  on  defendants  failing  to  give  such  bail  or 
make  such  deposit,  the  plaintiff  may  have  a  special  capias  against 

him. 

In  both  thnse  cases  there  appears  to  be  a  defect  in  the  present  law, 
requiring  the  correction  of  the  legislature. 

The  next  subject  in  this  biii,  in  which  any  material  alterations  in 
the  law  are  suggested,  is  foreign  attachment . 

The  amendments  hero  proposed  relate  principally  to  the  proceed¬ 
ings  in  foreign  attachment  against  real  estate ,  with  respect  to  which 
great  difficulties  have  heretofore  been  experienced,  and  to  the  case  of 
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a  liability  by  two  or  more  defendants  to  the  suit  of  a  plaintiff,  where 
all  of  them  are  not  subject  to  a  foreign  attachment.  We  have  also 
provided  a  method  in  which  the  claim  of  a  plaintiff  may  be  tried  with¬ 
out  dissolving  the  attachment. 

Further  remarks  upon  these  points  will  be  found  in  the  comments 
upon  the  particular  sections. 

4.  Proceedings  against  convicts. 

Our  laws  for  the  collection  of  debts  due  by  persons  imprisoned  for 
crimes,  appear  to  us  defective.  By  the  act  of  3 1st  May,  17  it',  §  i  8, 
it  is  provided  that  the  goods  and  chattels  of  any  person  charged,  com¬ 
mitted  to  prison,  or  convicted  of  any  of  the  capital  crimes  mentioned 
in  that  act,  may  be  attached ,  or  his  person  may  be  arrested.  The 
principal  intent  of  this  section  appears  to  be,  to  postpone  the  rights  of 
the  Commonwealth,  acquired  by  forfeiture,  to. the  claims  of  individuals 
for  just  debts,.  The  mode  of  proceeding  in  such  cases,  is  attended 
with  great  inconveniences.  In  the  case  of  an  individual  who  has 
been  removed  from  a  distant  part  of  the  State  to  one  of  the  peniten¬ 
tiaries,  it  may  be  inquired,  What  form  of  process  is  proper  to  com¬ 
mence  the  action?  How  can  it  be  served?  In  what  countv  shall  the 

”  w' 

act i on, be  brou ght  ? 

In  a  neighbouring  State,  the  method  adopted  iri  such  cases,  is  the 
appointment  of  trustees,  which  may  result  in  the  sale  of  his  real  and  ■ 
personal  estate,  and  subject  his  effects  to  an  administration  similar  to 
that  incurred  by  a  bankrupt,  or  by  an  absconding  debtor  under  our 
lawr  regulating  domestic  attachments.  It  appears  to  us  that,  as  a  gene¬ 
ral  rule,  this  method  involves  inconveniences,  and  may  lead  to  injustice. 

It  is  better,  we  think,  to  allow  the  commencement  of  actions  against 
such  persons,  by  those  who  have  claims  in  the  county  where  the  effects 
of  such  debtor  may  be;  and  no  process  seems  more  proper  for  the  pur 
pose  than  that  of  attachment.  We  accordingly  suggest  an  extension  of 
this  mode  of  commencing  an  action  to  this  class  of  cases,  and  such 
regulations  for  the  management  of  it  as  appear  to  be  proper. 

5th.  The  only  remaining  topic  in  this  part  of  the  subject,  is  the  pro¬ 
ceeding  by  defendants  against  plaintiffs.  Of  this  nature  is  the  prac¬ 
tice  of  set-off  or  defalcation.  It  is  a  substitute  for  a  cross  action.  It 
is  founded  upon  equitable  considerations,  and  is  highly  beneficial  in  its 
results.  This  practice,  however,  it  is  well  known,  is  of  limited  appli¬ 
cation.  There  are  many  cases  in  which  a  defendant  has  a  just  claim 
against  the  plaintiff,  which  cannot  by  law  be  set  off  against  the  de¬ 
mand  of  the  plaintiff*.  In  Pennsylvania,  the  practice  of  set-off  is  of 
more  extensive  application  than  it  is  in  England  ;  and  it  has  been 
found  by  experience,  that  the  extension  given  to  it  has  not  been  at¬ 
tended  with  any  very  great  inconveniences.  Still  there  are  many  just 
claims  which  cannot  be  set  off  in  Pennsylvania,  and  which  could  not 
in  that  form  of  proceeding  be  set  off  without  incurring  inconveniences, 
which  would  more  than  counterbalance  the  advantages  which  might 
be  expected  from  it.  But  may  not  these  cases  be  reached  in  an¬ 
other  method  ?  The  defendant  finds  himself  summoned  to  court  hy 
the  plaintiff,  against  whom  he  has  an  unliquidated  demand,  arising 


57 


from  a  transaction  different  from  that  upon  which  the  plaintiff  founds 
his  claim.  What  objection  would  there  be  to  his  declaring  upon  his 
claim,  without  process,  against  the  plaintiff  who  has  brought  him  into 
court,  (if  that  court  has  jurisdiction  of  it,)  and  thereupon  proceed  to 
adjust  it  in  a  separate  action  ?  The  process  of  summons  is  unnecessary 
to  bring  the  plaintiff  into  court,  for  his  own  writ  imposes  upon  him  the 
necessity  of  being  there,  either  in  person  or  by  attorney,  to  prosecute 
his  claim.  The  object  of  process,  as  we  have  suggested,  is  to  compel 
the  presence  of  the  party  in  court,  and  if  he  is  already  there  in  the 
character  of  an  adversary  to  the  very  person  who  makes  a  cross  de¬ 
mand  against  him,  why  should  he  not  be  compelled  to  take  notice  of 
that  demand,  when  formally  alleged  against  him?  By  the  civil  and 
canon  law,  this  method  of  proceeding  is  allowed,  although  restricted 
within  narrower  limits.  In  France,  and  in  one  of  our  own  states, 

( Louisiana ,)  the  proceeding  is  denominated  “  Reconvention,^  and  it 
seems  to  us  to  be  recommended  by  strong  reasons:  For,  in  the  first 
place,  it  avoids  the  expense  of  process — it  also  avoids  delay  in  the  ad¬ 
ministration  of  justice:  And  secondly,  it  affords  the  defendant,  who 
has  a  just  claim  for  an  equal  or  greater  amount,  the  means  of  avoiding 
the  payment  of  money,  which  in  equity  he  is  entitled  to  retain.  By 
keeping  the  controversies  distinct,  the  trial  will  not  be  embarrassed  by 
multifarious  matters.  It  may  be  resorted  to  with  advantage  in  many 
cases,  in  which  the  cross  demand  may  by  law  be  set  off ;  and  after  the 
relative  claims  of  each  party  shall  be  settled  by  the  court,  one  judg¬ 
ment  may  be  set  off  against  the  other,  and  the  party  who  upon  the 
whole  is  entitled  to  a  recovery  of  money  from  the  other,  may  have 
execution  for  the  surplus  of  his  judgment.  Some  discretionary  or 
equitable  powers  in  staying  and  controlling  the  execution,  in  such 
cases,  will  be  necessary.  These  we  have  suggested  in  the  bill. 

The  last  head  in  the  bill  relating  to  the  commencement  of  actions, 
contains  some  general  provisions  respecting  the  method  of  commencing 
real  actions,  which  are  explained  in  the  remarks  accompanying  it. 

In  collection  with  the  bills  before  mentioned,  we  transmit  another, 
entitled  ‘’An  act  relating  to  actions  w?hich  concern  real  estate.”  It 
appeared  to  us,  that  no  part  of  our  law  is  more  unsettled,  and  perhaps 
we  may  say  more  defective  than  this.  This  branch  of  the  law7  also 
admits  of  the  incorporation  of  practices  in  Chancery  to  a  greater  ex¬ 
tent,  and  more  advantage,  perhaps,  than  any  other,  and  for  that  rea¬ 
son,  is  quite  consonant  with  a  subject  which  occupies  a  considerable 
portion  of  the  preceding  pages.  These  considerations  induced  us  to 
make  this  portion,  a  part  of  our  present  report,  in  preference  not  only 
to  particular  personal  actions,  but  to  pleadings  and  practice  in  actions 
generally.  The  remarks  which  follow,  are  pertinent  to  the  subject 
matter  of  this  bill.  We  do  not  propose,  however,  to  review  in  this 
place  the  whole  of  it.  Upon  several  of  the  real  property  actions,  brief 
observations  only  will  be  necessary,  and  these  will  be  made  upon  the 
sections  as  they  occur.  There  are,  however,  considerations  connect¬ 
ed  with  parts  of  this  bill,  which  cannot  conveniently  be  stated,  except 
in  this  form.  With  it  is  connected  the  ancient  real  actions,  which  our 
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courts  have  held  to  be  a  part  of  our  remedial  law,  and  also  a  large 
number  of  the  early  English  statutes  relating  to  them,  which  also  are 
reported  and  deemed  to  be  in  force.  It  cannot  be  expected  that  so  ex¬ 
tensive  and  difficult  a  subject,  could  be  intelligibly  treated  in  a  brief 
space;  and  we  hope,  for  that  reason,  that  the  Legislature  will  excuse 
a  length  of  remark,  which,  upon  other  subjects,  would  be  thought  un¬ 
necessary. 

A  cursory  attention  to  the  history  of  the  common  law  is  quite  suf¬ 
ficient  to  evince  that  it  lias  undergone  since  its  origin,  many,  and  in 
some  instances,  extraordinary  changes.  In  no  branch  are  these 
changes  more  peculiar  and  striking  than  in  the  law  of  actions  relating 
to  real  property.  We  should  perhaps  conclude  that  such  would  na¬ 
turally  be  the  event.  The  remedial  laws  of  all  nations  are  for  the 
most  part  matters  of  positive  institution.  They  are  secondary  and 
subordinate  in  their  object,  and  for  those  reasons  less  permanent  m 
their  nature  than  the  laws  of  rights.  The  value  of  this  portion  oflaw 
cannot  be  judged  of  in  the  abstract.  It  depends  upon  the  exterior,  as 
well  as  the  moral  and  intellectual  condition  of  the  people  for  whom 
they  are  designed.  It  is  liable  to  fluctuate  as  that  condition  changes. 
Extremes  may  be  supposed  at  which  regulations  at  first  useful,  if  not 
necessary,  may  become  of  no  value.  Desuetude,  ultimately,  is  the 
fate  of  such ;  on  the  other  hand,  other  regulations  at  first  of  only 
equal,  perhaps  even  of  less  consequence,  may  acquire  in  progress  a 
permanent  and  increasing  value  in  the  political  and  judicial  economy 
of  the  state.  The  early  legislation  of  the  country  from  which  our 
laws  have  b:en  chiefly  derived,  furnishes  many  proofs  of  the  justness 
of  these  positions.  In  the  course  of  this  revision,  our  attention  has 
been  called  to  many  such;  and  the  subject  of  these  remarks  will  re¬ 
quire  us  to  advert  to  some  such  that  occur  in  the  law  of  real  actions 
and  the  statutes  which  have  been  enacted  in  amendment  of  that  por¬ 
tion  of  the  law. 

In  the  early  period  of  our  juridical  history,  real  estate  was  much 
more  frequently  the  subject  of  legislation  than  personal  estate.  The 
law  which  related  to  it  was  chief  in  importance  and  professional  at¬ 
tention.  A  variety  of  actions  were  devised  and  adapted  to  the  rights 
which  a  man  might,  and  still  may  have  in  it,  and  to  redress  the  inju¬ 
ries  which  may  be  done  to  those  rights.  The  feudal  laws  of  tenure 
gave  rise  to  exigencies  in  the  remedial  law  which  do  not  now  exist, 
and  these  resulted  (whether  necessarih  or  not  we  need  not  inquire,) 
in  a  variety  of  special  writs,  the  peculiar  value  of  which  in  all  cases  it 
is  not  easy  now  to  perceive.  It  is  not  improbable  that  the  idea  of  spe¬ 
cial  writs  was  derived  by  the  early  English  lawyers  from  the  civil  law. 
(Leg.  ~2  Cod.  de  Edends.' — see  j  Cruise  Digest,  Tit.  fines,  chap.  !  .) 
But  however  this  may  he,  a  system  of  writs  devised  with  great  skill  and 
care,  and  preserved  for  a  long  period  with  scrupulous  accuracy  by 
the  force  of  unbending  rules,  prevailed  in  England,  and  this  formed  a 
most  striking  peculiarity  in  the  English  law  from  the  contemporane¬ 
ous  law  of  France.  In  the  last  named  country,  notwithstanding  the 
general  favor  with  which  the  civil  law  was  received  and  the  extensive 
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use  which  was  made  of  its  provisions,  their  actions  generally  were 
formed  (in  J  actum)  upon  the  facts  of  the  case,  without  the  designa  ion 
of  a  name,  (Institutes  de  Loisel,  Bk.  5,  T.  1.  §1.  V  innius  Com.  Cist. 
Bk.  4,  Tit.  6,  in  pr.  i  1  Toullier,  pp.  3  .,3  5,  No.  if.  Code  de  Proce¬ 
dure  Civil  Motifs,  No.  1,  pp.  1  and  2,)  and  it  is  not  improbable  that 
the  practice  of  the  French  Courts  in  this  respect,  suggested  the  me¬ 
thod  adopted  in  England  to  carry  into  effect  the  provisions  of  the 
St  at.  1-,  Ed.  I.  c.  2  .  The  whole  or  nearly  the  whole  of  this  an¬ 
cient  apparatus  of  actions  have  fallen  into  disuse  ;  still  it  is  a  part  ot 
[lie  law  of  Pennsylvania  and  deemed  by  our  courts  an  indispensable 
part  of  it,  not  because  no  part  of  it  has  been  sufficiently  supplied  bv 
other  remedial  means,  but  because  real  rights  may  exist  arid  do  exist 
for  the  violation  of  which  we  can  no  where  else  find  effectual  or  ap¬ 
propriate  remedies.  For  most  practical  purposes  the  action  of  eject¬ 
ment,  both  in  England  and  in  the  United  States,  is  a  co-ordinate  reme¬ 
dy  for  enforcing  a  right  to  the  property  and  possession  of  land.  This 
action  was  first  used  for  that  purpose  in  the  reign  of  Hen.  VII.  1-199, 
(4  Dali.  1 '0 — Hale’s  Hist.  C.  L.  175.)  At  that  time,  however,  the 
action  (then  denominated  cjectione  firmae ,)  was  materially  different 
from  the  more  modern  ejectment.  A  new  practice  was  invented  du¬ 
ring  the  protectorate,  by  Chief  Justice  Holies,  and  engrafted  upon  the 
action,  by  which  it  became  almost  entirely  fictitious.  In  that  condi¬ 
tion  it  was  introduced  into  Pennsylvania,  and  until  1806  was  thought 
lo  supply  a  convenient  and  proper  substitute,  in  most  cases,  for  the 

real  actions  of  the  ancient  common  law,  and  it  was  commonly  resorted 
•  -  -  *  _ */ 

\  to  for  that  purpose.  (Morris  vs.  Vandeven,  1  Dali.  67.)  The  altera¬ 
tions  thus  made  in  the  action  of  cjectione  firmae  had  no  other  founda¬ 
tion  than  the  authority  of  the  courts.  These  alterations  as  well  as 
the  action  itself  were,  notwithstanding  the  acts  of  1772  and  1791 -re¬ 
cognizing  the  existence  of  the  proceeding,  still  deemed  to  be  under  the 

'  control  of  the  courts,  and  subject  to  such  further  modifications  as  they 
should  deem  conducive  to  justice  or  convenience,  (4  Dali.  140.)  It 
was,  in  fact,  a  substitute  by  mere fierce  of  judicial  authority,  for  such 
of  the  real  actions  as  could  be  used  for  the  recovery  of  corporeal  tene¬ 
ments  ;  and  (to  suppose  an  extreme  case,)  the  action  might have  been 
restored  by  the  same  authority  to  its  original  condition ;  or  it  might 
have  been  so  altered  as  to  be  less  convenient  than  the  actions  into  the 
Mace  of  which  it  had  come. 

The  writ  of  execution  also  was  formed  bv  the  authority  of  the 

%/ 

courts,  upon  the  analogy  of  the  writ  hah  re  facias  seizinam ;  or 
rather  this  writ  was  so  altered  as  to  conform  to  the  theory  upon  which 
the  use  of  the  action  was  made  to  depend  (Evans  essay  on  pleading 
260.)  These  facts  furnish  a  conclusive  reason  why  the  real  actions 
of  the  ancient  common  lav/,  depending  upon  Legislative  authority, 
were  deemed  and  ought  to  be  deemed  an  integral  and  subsisting  part 
of  the  law  of  the  land. 

By  the  act  l  st  March,  1  806,  the  action  ejectment  was  placed  upon 
the  basis  of  positive  law :  a  principal  design  of  that  act,  was,  to  abolish 
fhe  fictions  with  which  the  action  abounded,  and  to  substitute  a  form 
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not  at  variance  with  the  truth  of  the  matter  in  dispute.  The  writ 
which  it  established  for  the  commencement  of  the  action,  is  in  it a  sub - 
stance  not  verv  dissimilar  from  the  ancient  vvr.t  of  riijht.  Bracton 
(fol.  in' describing  the  writ  of  right  says  “it  comprehends  both 
the  right  of  possession  and  the  right  of  property”  ( utrumque  ju  tarn 
po  ssessionis  qaam  proprietatis  comprekendit.)  This  writ  is  equally 
comprehensive;  and  so  general  are  its  terms,  that  it  may  easily  com¬ 
prize  not  only  most  of  the  ancient  writs  of  right,  but  also  all  the  cases 
provided  for,  by  the  real  wrilsof  the  ancient  law,  whereby  the  posses- 
sion  of  land  or  other  corporeal  tenements  might  be  demanded.  It  was 
in  fact  therefore  a  sufficient  substitute  for  all  these  Writs,  and  mk>ht 
have  been  made  the  means  with  the  aid  of  short,  simple  and  intelligi¬ 
ble  pleadings,  of  accomplishing  the  various  purposes  intended  by  them. 
It  is  not  perceived  that  there  could  be  any  greater  difficulty  in  declar¬ 
ing  or  stating  upon  that  writ,  the  nature  and  extent  of  the  demand 
than  occurs  in  any  other  action  or  bill  in  chancery  or  petition  to  the 
Orphans’  Court — and  if  this  be  conceded,  it  would  follow  that  upon  a 
writ  so  comprehensive  or  general  in  its  terms,  every  variety  of  claim, 
might  without  incongruity,  be  set  forth,  to  which  any  one  of*  the  real 
writs  at  common  law  is  adapted.  It  was  said  however  by  Judge 
Yeatcs  (in  I  3.  &  R.  21  l)  that  the  act  of  21st  March,  180b,  varies 
only  the  mode  of  commencing  the  action  of  ejectment,  and  the  plead¬ 
ing  thereon  ;  but  not  its  essential  qualities  or  effects,  and  that  the  law 
of  the  action  remains  as  it  was,  except  when  new  provisions  were  in¬ 
troduced.  The  same  views  have  since  been  expressed  by  other  Judges 
('  !  S,  &  R.  r>7.)  This  construction  accords  with  the  phraseology  of 
the  act,  which  purports  a  substitution  of  this  writ  only  in  the  action 
of  ejectment.  But  if  such  a  writ  as  this  has  been  established  by  the 
parliament  of  England  previous  to  the  alteration,  which  the  courts  of 
that  country  made  in  the  action  ejectment  firnuE  and  if  the  use  of  it 
had  been  authorized  in  all  cases  falling  within  its  purport,  it  is  highly 
probable  that  this  branch  of  the  remedial  law  of  that  country,  as  well 
as  of  this,  would  at  this  day  wear  a  very  different  aspect;  or  if  the 
courts  of  that  country  had  adopted  liberal  principles  in  the  exposition 
of  the  law  relating  to  the  real  actions  then  in  use,  they  might  with  great 
ease,  and  with  less  liberty  or  licence  than  they  took  with  the  action  of 
ejec  icni  firmce ,  have  made  the  real  actions  subservient  to  an  expedi¬ 
tious  and  convenient  administration  of  justice  ;  and  thus  have  preser¬ 
ved  this  branch  of  the  law,  from  any  extraordinary  mutation.  Many 
learned  men  have  regretted  the  change  which  actually  occurred  :  not 
to  mention  the  opinion  of  Coke  (b  Rep.  7,  and  preface  to  8  Rep.) 
who  mav  be  supposed  to  have  been  unduly  fond  of  the  abstruse  learn¬ 
ing  of  the  ancient  law:  We  may  advert  to  a  remark  of  Eyre  (Chief 
Justice  of  the  Court  of  Common  Pleas)  in  the  case  of  the  Mayor  of 
London  vs.  the  Mayor  of  Lynn  Regis)  t  Bos.  and  Pull  ">2-4,  (A.  D. 
179  .)  In  relation  to  the  ancient  writs  of  rights,  he  remarks,  that  if 
they  could  be  prosecuted  without  the  delays  in  the  process,  essoigns 
&c.,  it  would  be  much  for  the  benefit  of  suitors  that  more  of  them 
should  be  introduced  into  practice. 
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The  alteration  adverted  to  by  Ch.  J.  Eyre,  was  long  ago  made  in 
Massachusetts.  In  a  treatise  upon  the  pleadings  in  the  real  actions 
used  in  that  state  ;  Judge  Jackson  remarks  of  the  writ  of  right,  that  in 
their  practice  it  is  one  of  the  most  simple  of  the  real  actions,  both  as 
it  respects  the  process  and  the  pleadings.  The  form  of  the  writ  is 
prescribed  by  their  statute — the  process  is  as  short  as  the  process  in  an 
action  of  debt  or  assumpsit.  If  the  tenant  after  being  duly  summoned 
should  make  default,  judgment  is  rendered  against  him  without  fur¬ 
ther  process.  The  count  is  as  short  and  as  simple  as  in  the  most 
common  writs  of  entry,  (page  27  t .) 

Our  act  of  Assembly  for  the  limitations  of  actions,  passed  26th 
March,  1785,  contains  a  limitation  of  the  time  for  the  bringing  of  a 
writ  of  right.  This  would  seem  to  imply  the  existence  of  that  writ 
as  a  practical  remedy.  Yet,  it  not  known  by  us,  that  it  has  ever  been 
brought,  and  it  may  well  be  doubted  whether  the  Legislature  which 
passed  that  act-  intended  to  sanction  the  use  of  it  according  to  the 
forms,  which,  by  the  law  of  England,  must  be  adopted  in  conducting 
it,  (11  S.  &  R.  275  &  6.)  Nor  would  it  be  at  all  necessary  if  suitors 
should  be  allowed  to  make  such  a  use  of  the  writ  of  ejectment  estab¬ 
lished  bv  the  act  of  1806,  as  its  contents  would  warrant.  In  its  na- 
ture,  as  we  have  observed,  it  is  a  real  writ,  in  terms  it  applies  to  the 
right  of  possession  or  the  title.  By  a  slight  modification,  it  may  be 
applied,  to  both  or  either,  and  to  every  variety  of  estate  in  land;  from 
a  fee  simple  absolute  to  a  term  of  years,  or  to  a  mere  possession  where 
such  possession  would  be  sufficient  foundation  for  an  action.  Though 
called  an  ejectment,  it  is  altogether  different  in  substance  and  form 
from  the  proceeding  previously  called  an  ejectment.  In  fact  it  does 
not  suppose  an  ejectment  or  dispossession.  It  cannot  with  strict  pro¬ 
priety  of  language  be  called  an  ejectment ;  yet  convenience  is  promoted 
by  retaining  the  old  name.  Besides  the  action  of  ejectment,  as  it  was 
previously  practised, was  in  truth  a  personal  action,  (Steph.  on  PI.  22, 
app.  and  note  3  pa.  VI.)  By  the  rules  of  pleading  a  trespass  for  an 
assault  and  battery  might  be  joined  with  it,  and  had  there  been  no  other 
reason  than  the  reform  of  the  anomaly  of  the  application  of  a  personal 
action  to  the  purpose  of  a  real  writ  and  the  fictitious  contrivances  by 
which  it  was  effected,  the  act  of  21st  March, 1806, would  fairly  be  deemed 
just  in  its  principles  and  propitious  in  its  results  to  the  science  as  well 
as  the  practice  of  the  law.  But  this  act  laid  only  the  foundation  of  a 
system.  Some  further  provisions  are  necessary  to  declare  and  regu¬ 
late  the  uses  of  the  writ,  so  that  without  marring  the  simplicity  of  the 
action  as  it  is  now  conducted,  it  may  be  expanded  and  applied  so  as 
to  be  in  all  respects,  and  for  all  purposes,  commensurate  with  the  real 
actions  of  the  common  law. 

As  we  intend  to  propose  some  alterations  in  the  actions  of  trespass, 
and  (as  we  have  in  a  former  part  of  the  report  suggested)  of  covenant 
also  for  the  purpose  of  enforcing  rights  to  the  possession  of  land. — 
We  shall  here  submit  a  general  view  of  the  principles  by  which  we 
have  been  governed  in  the  revision  of  fhis  part  of  the  law.  V\7e  shall 
then  state  our  views  of  the  principles  upon  which  the  action  of  eject- 
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me,  t  should  be  conducted,  and  endeavour  to  show  how  far  it  may  be 
use  as  a  substitute  for  the  ancient  real  actions. 

'i  he  rights  which  may  be  possessed  in  real  estate  are  in  their  nature 
essentially  different  from  those  which  are  technically  denominated 
pe !  otial ;  and  so  great  is  this  difference  that  a  distribution  of  actions 
into  classes  corresponding  with  such  a  division  of  rights,  is  not  mtrely 
art i  icial :  Add  to  this  that  the  theorv  of  our  land  of  tenure,  even  in 
its  ?  resent  mitigated  form,  is  radically  different  from  that  of  the  law 
of  -orsonal  property,  and  of  contracts.  For  many  centuries  the  pro- 
perry  of  England  was  governed  by  the  law  of  tenure,  and  when  that 
bra  cli  of  the  law  did  not  furnish  positive  and  precise  rules  for  the 
decision  of  personal  rights,  it  furnished  analogies  by  which  they  were 
del:  mined.  A  moment’s  reflection  however,  is  sufficient  to  show  its 
ina,  dicability  in  many  respects.  Still  so  general  and  rigorous  was 
tlie  ^plication  of  this  branch  of  the  law  to  personal  property,  that  the 
law  nerchant  (admitted  at  first  only  to  a  very  narrow7  extent)  may 
wi  some  propriety,  be  termed  a  special  1  muffin  it  y  or  privilege.  A 
Ion,  time  elapsed  before  the  law  of  personal  property  was  expanded 
to  fs  present  extent,  and  made  a  distinct  system  depending  upon 
lib  d  and  enlarged  principles.  This  distribution  of  rights  into  d is- 
tin  classes,  governed  by  different  rules  does  not  exist  in  the  civil  law7. 
(Bo  r  Reminiscences,  p  p.  50,52.)  Accordingly  their  system  of 
ac  os  is  formed  upon  a  different. conception  of  principles.  We  find, 
it  i  me,  the  same  variety  of  actions,  viz:  real  and  personal,  and  the 
ac  pc  soil'd  -  in  rein  c  ip! a  corresponding  with  the  mixed  actions 
of  :  common  law.  Perhaps  in  this,  as  in  many  other  instances, 
th  ode  furnished  the  suggestion  if  not  the  model  of  the  arrange- 
m<  ;  of  our  own.  But  the  correspondence  is  in  denomination  and 
no  o  use,  and  the  difference  arises  in  part  from  the  cause  just  men- 
tio  !. 
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real  action  as  described  by  the  civilians,  is  an  action  for  the  re- 
vT  of  any  thing  >n  it  ■  ■'peae,  whether  that  thing  be  moveable  or 
cubic.  A  tract  of  land,  or  a  mere  personal  chattel:  Thus  the 
sal  actions  of  detinue  and  replevin  (Willis  Rep.  134,  Ham.  N.  P. 
would  be  denominated  real  actions  in  that  system  of  jurispru- 

s  not  necessary  to  pursue  the  comparison.  We  proceed  there- 
>  remark  that  artificial'  and  in  some  respects  difficult  and  pccu- 
;  our  law  of  real  property  is,  no  benefit  would  be  gained  by  ra- 
•hang.es.  On  the  contrary  ..such  changes  would  unsettle  the  law 


reduce  confusion  am!  injustice.  It  is  our  duty  therefore  to  ad¬ 
s'  remedial  law  as  it  relates  to  real  property,  to  the  theory  upon 
the  rights  of  the  own. hip  and  enjoyment  of  it  depend.  This 
•pose  to  do  in  a  form  .  direct  and  simple  as  the  nature  of  the 


sUlv  t  will  admit. 

s ;  rights  whiph  a  man  mu  -  possess  in  respect  to  immoveable  prop¬ 
er-  .  nay  be  conveniently  •; .-ranged  into  classes.  If  we  regard  them 
in  I  abstract,  these  classes  wiil  he  few  :  if  relatively  to  other  persons, 
an  I  Iso  the  manner  in  which  they  arise,  they  may  be  greatly  multi- 


plied.  A  distribution  upon  abstract  general  characteristics,  is  not 
only  scientific  but  useful.  Minute  subdivisions’  are  not  attended  by. 
any  practical  advantage  which  is  not  more  than  balanced  by  the  in¬ 
convenience  of  complexity  resulting  from  such  divisions.  In  this 
consists  one  of  the  chief  defects  of  the  law  of  the  ancient  real  actions. 
It  was  more  minute  in  its  classification  of  rights,  than  was  useful  or 
convenient  for  the  purposes  of  remedy. 

The  Roman  jurists  denominated  the  actions- relating  to  property 
interdic  s.  They  divided  them  into  two  classes  :  The  first  of  these 
classes  comprised  three  varieties,  viz  :  the  prohibitory,  restoratory, 
and  exhibitorv  interdicts.  A  considerable  portion  of  the  jurisdiction 
of  the  English  chancery  was  derived  from  this  portion  of  the  civil  law, 
and  probably  through  the  channel  of  the  canonists  and  the  ecclesiasti¬ 
cal  courts.  The  second  class  of  interdicts  also  comprised  three  vari¬ 
eties,  namely  :  those  interdicts  by  which  the  possession  of  property 
was  acquired,  those  by  which  it  was  retained  or  preserved,  and  those 
by  which  it  was  recovered  when  lost.  The  object  of  the  first  of  these 
varieties,  (which  was  technically  called  quorum  conorum ,)  was  to  an¬ 
nex  he  real  or  actual  possession  of  the  thing  in  controversy,  (a. succes¬ 
sion  or  inheritance  for  example,)  to  the  right  of  possession  which  had 
been  previously  adjudged.  This  proceeding  is  somewhat  similar  or 
anal  igous  to  the  ejectment,  formerly  necessary  in  this  State  to  recover 
the  actual  possession  of  lands  after  a  libera ri  facias  had  issued — a 
proceeding,  however,  which  is  net  necessary  since  the  act  of  ISth 
Apr  1,  8  )7. — (4  Sm.  Laws,  477  ;  l  Sm.Laws,  63,  note.) 

The  French  courts,  (which  are  supposed  to  have  borrowed  largely 
from  the  civil  law,)  have  not  a 
specific  form. 


dopted  this  variety  of  interdict  in  its 


The  second  of  these  varieties  was  technically  termed  the  interdict 
uii  i  os  idelis,  when  it  was  applied  to  real  or  immoveable  estate.  We 
have  no  specific  proceedings  analagous  to  this,  but  the  objects  corn- 
prize:!  by  it  3 re  accomplished  in  a  variety  of  forms,  and  in  England, 
are  distributed  between  the  courts  of  common  law  and  t  he  chancery. 
In  general,  they  are  cases  of  disturbance  in  the  enjoyment  of  a  real 
righ:  including  such  as  is  actual,  (or,  in  fact,  as  trespasses  by  force, 
nuisances,  &c.)  and  such  as  is  so  deemed  by  that  law. 

The  last  of  these  varieties  was  technically  termed  the  interdict 
unde  a  proceeding  somewhat  analagous  in  its  objects  to  the  action 
of  ej  >!ment,  (Justinian’s  Institutes,  book  4,  qit.  !  3,  and  digest,  Bk. 
43,  qlt.  !  7,  L.  '.) 

W  :>  shall  have  occasion  frequently  to  refer  in  the  course  of  these 


remaks  to  this  branch  of  the  civil  law.  In  many  respects  the  rules, 
and  he  remedial  appliances  of  that  system  or  code,  as  administered 
both  m  ancient  and  in  modern  times,  are  characterized  by  simplicity 
in  th.dr  conception,  and  appear  to  be  in  perfect  harmony  with  reason, 
and  such  as  tend  to  secure  the  tranquility  of  the  body  politic.  It  has 
already  contributed  largely  to  the  improvement  of  our  own  law,  and 
may  furnish  a  useful  guide  in  making  further  improvements. 
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The  division  of  rights  in  regard  to  immoVeable  or  real  property, 
under  which  we  propose  to  consider  them,  are  the  following : 

1.  The  right  of  property  and  the  right  of  immediate  possession. 

2.  The  right  of  possession  merely,  without  the  permanent  right  of 
property. 

3.  The  right  of  property  without  the  right  of  present  or  immediate 
possession. 

Each  of  these  rights  may  be  considered  as  belonging  to  a  person 
who  has  the  possession,  or  to  a  person  who  has  it  not.  Of  course 
they  may  give  rise  to  three  varieties  of  controversy.  We  may  also 
suppose  a  person  having  the  possession  to  claim  adversely  to  another 
the  right  of  properly.  The  action  of  ejectment  is  not  calculated  for 
the  determination  of  the  controversy  at  his  instance.  In  that  point 
of  view  the  case  supposed  would  present  a  fourth  variety  of  contro¬ 
versy,  for  which,  in  certain  special  cases,  provision  was  made  by  the 
act  of  3d  April,  1  92,  sec.  II,  (3  8m.  Laws,  74):  which  in  some 
form  should  be  made  general.  These  various  rights,  from  whatever 
cause,  and  in  whatever  form  they  may  arise,  can  conveniently  be  de¬ 
cided  and  enforced  either  by  an  action' of  covenant  or  of  trespass,  or 
by  the  action  of  ejectment,  expanded  somewhat  in  its  form,  but  regu¬ 
lated  by  the  same  principles,  and  substantially  by  the  same  practice. 
In  most  cases  they  arise  either  bv  contract,  bequest,  devise,  or  descent. 
In  a  qualified  sense,  mere  occupancy  may  also  give  the  right  to  a 
continuance  of  the  possession — not  absolutely,  (unless  long  continued,) 
but  relatively  to  those  who  have  neither  possession  nor  right,  and  of 
course  as  against  all  persons  except  the  rightful  owner. 

We  now  proceed  to  give  some  account  of  the  manner  in  which  we 
propose  to  modify  and  adapt  these  actions  to  the  several  purposes 
mentioned. 

Where  the  right  to  possession  originates  in  a  contract  either  with 
or  without  seal,  and  the  wrong  consists  in  a  refusal  of  the  grantor  or 
covenantor  to  give  possession  according  to  its  terms,  it  would  seem 
that  a  natural  and  just  mode  of  redress  would  be  to  enforce  compli¬ 
ance  with  its  terms,  by  an  action  founded  upon  the  contract.  We 
may  suppose  the  owner  of  real  estate,  who  is  competent  to  bind  him¬ 
self  by  his  acts,  without  being  deceived  or  defrauded,  to  enter  into  a 
contract  or  covenant,  in  due  form  of  law,  for  the  sale  or  conveyance 
of  it,  either  in  fee  lor  life,  or  for  years.  Now  if  the  effect  of  the 
bargain  be,  to  create  what  is  technically  called  an  rs  ate,  the  posses¬ 
sion  of  the  land  might,  upon  the  principles  of  the  common  law,  be 
acquired  under  that  contract,  by  an  action  of  ejectment :  if  not,  the 
party  injured  must  give  up  his  claim  to  the  land,  and  seek  compensa¬ 
tion  in  damages  for  the  injury  done  him  by  the  breach  of  the  contract. 
In  equity,  the  bargainee  may,  however,  have  acquired  a  right  to  the 
possession  of  the  subject  matter.  If  so,  he  may  apply  to  a  Court  of 
Chancery,  (where  that  jurisdiction  exists,)  and  that  court,  upon  being 
satisfied  of  his  right,  and  of  the  inadequacy  of  the  relief  which  the 
common  law  courts  would  afford  hing,  will,  sometimes,  decree  a  spe¬ 
cific  performance  of  the  contract,  (Jeremy  on  Equity,  422,  425.) 
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This  distinction  of  courts  does  not  exist  in  Pennsylvania,  and  the  pre¬ 
cise  distinction  of  the  English  courts  between  cases  is,  to  a  certain 
extent,  obliterated  from  the  law  of  this  State.  And  it  might  fairly  be 
questioned,  whether  the  extraordinary  and  in  some  sense  discretionary 
redress,  furnished  by  the  Courts  of  Chancery  in  such  cases,  is  always 
adequate  to  the  full  demands  of  justice.  If  a  contract  be  lawiul  and 
free  from  all  unfairness  or  surprise,  and  if  it  be  in  the  power  of  the 
party  to  execute  it,  why  should  any  court  be  allowed,  or,  by  their 
forms  ol  proceeding,  be  compelled,  to  hold  any  thing  to  be  adequate 
rec|ress,  except  compliance  in  fact  with  the  contract  according  to  its 
terms,  and  the  payment  of  the  damages  sustained  by  the  refusal  and 
delay  to  execute  it  I  Why  should  the  .bargainor,  in  any  such  case, 
have,  by  the  law  of  the  land,  the  option  either  to  fulfil  it  or  to  break 
it,  on  the  condition  of  his  paying  the  damages'  occasioned  by  his  bad 
faith  ?  In  one  respect,  the  proceeding  in  chancery  is  preferable  to  the 
method  of  an  ejectment.  The  contract  (at  least  where  it  does  not 
create  a  legal  estate)  is  the  ground  of  action  :  the  breach  of  it,  is  the 
complaint  :  its  validity  and  appropriate  effect  may  be  the  chief,  not  to 
say  the  only,  ground  of  controversy ; — the  real  object  in  view  is  to 
enforce  compliance  with  its  terms.  For  these  reasons,  it  would  seem 
to  be  the  natural  and  proper  course  to  frame  the  proceeding  directly 
upon  it,  so  that  it  may  appear,  by  the  inspection  of  the  record,  to  be 
the  origin  and  principal  subject  matter  of  the  controversy.  Such  sub¬ 
stantially  is  the  course  of  the  chancery  proceeding.  By  the  method 
of  an  ejectment,  the  record  discloses  only  an  abstract  or  general 
claim.  It  is  only  collaterally  and  during  the  trial,  that  the  real  con¬ 
troversy  and  the  equity  of  the  plaintiff’s  claim  is  disclosed.  Again, 
a  Court  of  Chancery,  in  the  case  supposed,  interferes  by  enforcing  a 
conveyance  of  the  estate  according  to  the  contract — but  in  Pennsyl¬ 
vania  the  legal  title  in  many  cases  continues  in  spite  of  the  courts, 
distinct  from  the  equitable  title,  although,  as  to  the  substantial  interest, 
this -is  not  a  matter  of  much  consequence,  because  the  party  being  put 
into  possession  under  such  right,  the  law  will  of  course  protect  him 
in  it,  against  any  claim  under  the  legal  estate.  In  this  respect,  our 
proceeding  by  ejectment,  which  operates  directly  upon  the  subject 
matter,  appears  preferable  (at  least  in  cases  where  the  defendant  is 
obstinate)  to  the  method  used  in  chancery.  Still  it  is  a  matter  of 
some  consequence  that  the  evidence  of  the  title  should  appear  upon 
record  as  the  subject  matter  of  the  adjudication,  because  upon  gen¬ 
eral  principles  all  records,  in  which  the  freehold  comes  into  question, 
ire  estopped  with  the  land,  and  run  with  it ;  so  that  a  man  may  avail 
himself  of  them,  by  plea,  either  as  party,  heir  privy,  or  by  que  estate , 
(Brook,  Ab.  tit.  Estoppel,  pi.  15,  b  East.  353.)  But  th ej'ot  m  of  pro¬ 
ceedings  in  ejectment  prevents  the  attainment  of  this  object.  The 
matter  actually  tried  can  be  supplied  only  by  evidence  of  the  actual 
grounds  of  the  controversy  ;  whereas  if  the  party  were  allowed  to 
obtain  full  redress  in  an  action  upon  the  contract,  the  object  would  be 
attained  by  the  direct  and  natural  course  and  result  of  the  proceed¬ 
ings.  This  would  give  him  in  a  substantial  and  true  sense  the  legal 
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title,  inasmuch  as  it  would  be  the  fruit  of  an  action  at  law— and  his 
evidence  ot  that  title  would  be  unequivocally  expressed,  in  a  form 
equally  public,  solemn  and  binding,  as  a  conveyance  by  a  fine  ;  and 
the  record,  considered  as  a  link  in  the  chain  of  conveyances,  would, 
upon  principle,  possess  equal,  if  not  greater  strength  than  a  convey¬ 
ance  by  deed  in  the  ordinary  form,  (5  Cruise  Dig.  tit.  Fines,  sect,  i, 
§  ",G.)  Besides,  the  mere  execution  of  the  contract,  so  far  as  it  can 
be  done  by  process  upon  a  judgment  in  ejectment,  may  not  be  suffi¬ 
cient  redress.  The  bargainee  may  fairly  be  entitled  to  recover  the 
damages  which  he  has  sustained  by  the  delay  to  execute  the  contract  : 
even  if  we  should  suppose  the  title  to  have  been  effectually  passed  by 
the  execution  of  the  contract,  so  as  to  lay  a  foundation  of  a  demand 
for  the  mesne  profits  of  the  estate,  they  might  be  entirely  inadequate 
to  compensate  the  actual  injury.  The  bargainee  must  therefore,  per¬ 
haps,  resort  to  his  action  of  covenant,  in  order  to  have  full  justice.  It 
may  also  happen,  that  although  the  contract  be  valid  and  sufficient 
for  the  recovery  of  damages  sustained  by  the  breach,  yet  it  may  ap¬ 
pear  upon  the  trial  that  t  he  court  cannot  give  it  specific  effect. 

With  these  views,  we  propose  an  alteration  of  the  action  of  cove¬ 
nant.  By  so  doing,  we  do  not  create  an  anomaly — we  rather  follow 
out  original  and  fundamental  principles  to,  their  legitimate  results. —  • 
The  writ  of  covenant  shows  what  was  originally  its  scope :  it  implies 
3  command  to  the  covenantee  to  keep  his  covenant,  according  to  its 
form  and  effect.  There  is  evidence  that  it  was  anciently  used,  in 
some  cases,  to  recover  the  possession  of  land  during  a  term,  (6  Ed. 

J ,  c.  II,  Stat.  Gloucester.) 


The  effect  of  the  alteration  will  he  to  enlarge  very  much  the  rerne- 
d’aleffoct  of  the  action  without  any  important  alteration  of  its  organic 
principles.  In  short,  it  is  not  the  actio  i  which  we  propose  to  alter, 
so  much  as  the  judgment  and  execution  appropriated  to  carry  it  into 
effect.  This  is  not  a  solitary  instance  in  which  the  value  of  an  action 
has  been  unnecessarily  reduced  by  the  form  of  the  process  allowed  in 
execution  of  the  judgment.  As  the  execution  is  judicial  process,  it 
would  seem  to  be  subject  to  alteration  and  enlargement  by  the  authori¬ 
ty  of  the  courts.  But  ages  have  imparted  inveteracy  to  these  forms, 
and  they  have  become  equally  obligatory  on  the  courts  as  the  original 
writs.  [*  Ravvle,  52.] 


It  was  not  because  the  action  of  ejectment  was  better  fitted  than 
the  action  of  covenant,  as  a,  proceeding  for  the  administration  of  equi¬ 
table  redress  that  it  was  selected  for  this  purpose,  but  because  the 
form  of  its  execution  was  better  adapted  to  the  end  designed.  Equity 
as  a  rule  of  right  is  a  matter  of  abstract  consideration,  (we  speak  in 
reference  to  the  action  of  the  courts,)  but  as  a  mode  of  relief  it  must 
correspond  with  authorized  and  approved  forms.  This  consideration 
determined  the  choice  of  the  action,  which  as  such,  was  of  the  two  the 
least  appropriate.  The  plan  which  we  propose  is  more  simple  than* 
that  which  appropriates  the  law  and  the  equity  arising  from  the  same 
transaction  to  different  tribunals.  It  is  also  more  simple  as  well  as 
more  convenient  and  just  than  that  w  hich  should  parcel  the  same  trans- 
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action  between  distinct  forms  and  proceedings,  and  thus  subject  the 
party  injured  to  the  hazard  of  judging  in  doubtful  cases  of  the  kind  ot 
redress  to  which  he  may  be  entitled,  as  well  as  to  the  trouble  and  ex¬ 
pense' of  two  suits  for  one  cause,  before  he  can  obtain  full  redress — 
Considerations  of  this  nature  were  relied  upon  by  the  court,  in  4  Dail- 
4  40,  as  sufficient  to  justify  a  new  practice  in  the  action  of  ejectment ; 
nor  must  we  omit  to  mention  its  effect  as  a  general  means  for  the  ad¬ 
ministration  of  equitable  jurisprudence.  Our  courts  have  frequently 
expressed  regret  that  they  possessed  not  the  power  of  enforcing  the 
specific  execution  of  contracts.  This  power  forms  a  copious  and  a 
most  important  title  of  the  chancery  jurisdiction.  By  giving  the  ex¬ 
pansion  proposed  to  this  action,  we  may  absorb  a  large  portion  of  the 
cases  in  which  it  can  be  exercised. 

But  there  is  another  class  of  cases  requiring  consideration,  which 
would  not  be  provided  for  by  the  alteration  proposed;  we  refer  to  agree¬ 
ments  in  writing  for  the  sale  and  conveyance  of  land  not  under  seal  ; 
not  mere  notes  or  memoranda  of  agreements,  but  instruments  which 
purport  to  contain  a  full  memorial  of  the  intention  of  the  parties,  and 
which  possess  every  formality  except  that  of  a  seal.  These  cases  it 
is  believed  are  much  less  numerous  than  those  which  we  have  before 
adverted  to,  bu"  some  such  occur;  and  a  question  arises,  whether  any 
new  provision  is  necessary  to  give  relief  under  such  circumstances, 
and  if  any,  what  that  provision  should  be.  It  may  be  said  that  if  pro¬ 
vision  should  not  be  made  for  them.  the  formality  of  a  seal  might  be 
made  a  convenient  means  by  which  contracting  parties  may  indicate 
without  ambiguity  or  deliberate  intention,  that  the  contract  should  be 
carried  into  effect  according  to  its  terms.  This  would  be  an  easy  cri¬ 
terion  for  the  courts  in  determining  what  agreements  are  the  subject 
of  specific  execution.  But  it  may  be  inquired,  is  not  this  the  meaning 
of  every  contract,  which  must  be  supposed  to  imply  good  faith,  and  is 
there  any  thing  in  the  formality  of  a  seal  which  can  render  that  mean- 
ing  or  intention  more  emphatic?  We  think  the  distinction  artificial 
and  one  that  would  in  many  cases  thwart  the  purpose  of  the  parties. 
It  occurs  then  to  consider  what  new  remedy  shall  be  provided,  and 
upon  reflection  we  think  two  may  be  suggested,  viz  :  to  make  an  al¬ 
teration  of  the  action  of  assumpsit  similar  to  that  proposed  in  cove¬ 
nant;  that  is,  to  authorize  a  writ  to  be  formed  for  that  purpose  upon 
the  analogy  of  the  writ  of  covenant.  The  other  is  to  extend  the  action 
of  covenant  to  this  class  of  cases,  so  that  such  an  action  may  be  main¬ 
tained  upon  an  agreement  of  the  kind  we  have  mentioned  in  like  man¬ 
ner  as  it  might  be  if  the  agreement  were  under  seal.  We  think  the 
last  method  preferable  to  that  of  devising  a  new  writ.  This  may  be 
thought  a  novelty  ;  and  a  seal  is  undoubtedly  essential  to  the  consti¬ 
tution  of  a  covenant  in  the  technical  sense.  We  are  satisfied  that  no 
mischief  will  result  from  the  change.  The  form  of  the  pleadings  need 
not  materially  be  altered,  except  perhaps  by  omission  of  merely  form¬ 
al  phrases  in  the  declaration. 

The  observations  made  apply  to  cases  in  which  there  has  been  no 
previous  possession.  It  is  obvious  however  that  in  cases  where  pos- 
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session  has  been  delivered  under  any  such  contract  or  covenant,  and 
ihe  party  bound  by  it  afterwards  ejects  or  disturbs  the  covenantee  in 
the  enjoyment  of  his  possession,  redress  as  complete  and  specific  may 
be  administered  in  the  action  of  covenant  as  can  be  afforded  by  a 
court  of  chancery.  Accordingly  we  jiave  drawn  sections  which  pro¬ 
pose  the  extension  of  the  remedy  to  both  classes  of  cases. 

We  now  proceed  to  the  case  of  a  possession  wrongfully  charged. 
We  may  suppose  the  case  of  a  person  forcibly  ejected  from  his  posses¬ 
sion  or  wrongfully  kept  out  of  it  by  another  who  has  entered  during 
his  absence.  The  interdict  which  the  civilians  denominated,  uti  pos¬ 
sidetis  or  reinendqepossessionis  causa  compaiata ,  would  be  applica¬ 
ble  to  such  a  case.  Of  the  second  class  of  interdicts  of  the  civil  law 
before  mentioned  the  French  have  retained  only  this  (the  object  of 
which  is  to  preserve  the  possession  against  disturbance)  and  the  inter¬ 
dict  unde  v  (the  object  of  which  is  to  recover  the  possession  when 
lost!)  but  the  application  of  these  remedies  depends  upon  a  theory  of 
seizin  and  possession  not  received  into  our  law,  or  if  received  not  ap¬ 
plied  in  the  same  manner  in  our  action  of  trespass,  quare  clausum 
fregil.  At  a  very  early  period  of  the  law  of  France  it  was  establish¬ 
ed  by  their  courts  as  a  principle  that  force  or  what  is  termed  nonuuelles 
dcssaisitics  were  merely  distut  bances  in  the  possession — that  a  per¬ 
son  so  ejected  did  not  thereby  lose  his  seizin  or  possession  in  laic  but 
merely  his  occupancy  for  the  time  being,  or  possession  in  act  or  fact 
(Loisel  Institutes  -  Contumiercs,  book  a,  tit.  5,  sec.  1  l.)  The  matter 
may  be  madq  plain  by  the  statement  of  a  few  elementary  principles. 
Possession  may  be  either  na  ival  (that  is  actual  or  the  mere  fact  of 
occupancy)  or  it  may  be  civil.  The  natural  possession,  as  distin¬ 
guished  from  civil  possession,  is  the  mere  detention  of  a  thing  (Code 
Civil  de  Napoleon  art  222H.)  It  may  he  momentary  and  without 
right.  It  is  merely  a  fact  considered  irrespectively  of  its  cause  or 
manner  of  occurrence.  It  may  be  with  design  ( ammo  dominanti*)  or 
accidental — It  may  have  been  acquired  lawfully  or  by  crime.  Such 
possession  is  deemed  no  more  than  a  mere  fact—  It  is  no  evidence 
whatever  of  a  right — The  civil  possession  on  the  contrary  is  or  may 
he  a  mere  supposition  of  law  without  the  actual  occupancy  or  deten¬ 
tion  of  the  thing  so  possessed.  The  statute  of  uses’  (  7  Hen.  3)  gives 
such  a  possession  for  some  purposes.  In  the  nature  of  things  an  act 
of  Assembly  or  statute  can  give  no  other  than  a  civil  seizin  or  pos¬ 
session.  This  distinction  in  some  of  its 
rencc  in  our  own  law.  Many  cases  tui 
4  Yeates  49b  :  1  S.  and  R.  1  I  a,  i  1 9 ;  h  S.  and.R. 

Litt.  sec.  701  :  8  Co.  Rep.  a 7  :  a.  Plow, 
possession  forms  an  element  of  title.  It 
It  results  from  the  idea  of  permanancy 
cases  cannot  be  preserved  by  actual  detention,  or  otherwise  than  by 
the  mere  purpose  ( modo  animo )  of  retaining  it.  Such  a  possession  in 
the  French  law  is  termed  seizin ,  and  it  has  the  prerogative,  to  confer 
upon  him  who  has  it  the  right  to  continue  it,  until  an  opposing  right  of 
property  be  proved  (Toullice  Dioit  Civil  Francois,  book  3,  tit.  4,  ch  2, 
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no.  1 23.)  Hence  the  principle  before  stated,  that  mere  force  not  ac¬ 
quiesced  in,  though  expulsive  does  not  divest  the  legal  possession,  it 
is  deemed  merely  a  disturbance  of  the  possessor  in  the  enjoyment  of 
his  right,  and  belongs  to  the  same  class  of  wrongs  with  nuisance. 
The  lawful  gelations  of  persons  to  property  holden  by  them,  cannot 
by  the  civil  law  be  changed  by  a  mere  wrong  and  without  the  ac¬ 
quiescence  of  the  person  injured.  This  is  not  only  an  equitable  prin¬ 
ciple.  but  eminently  conservative  of  the  peace  and  good  order  of  socie¬ 
ty.  Why  should  the  law  allow  any  legal  effect  to  a  violent  or  fraudu¬ 
lent  act?  why  should  such  a  wrong  doer  be  permitted  in  any  case  t; 
vary  the  relations  of  the  party  injured  to  his  rights,  even  in  so  small  a 
degree  as  to  change  the  remedy  or  mode  of  redress  ?  This  our  lav 
does  in  a  qualified  sense,  and  to  a  certan  extent.  It  is  true  that  tin 
mere  act  of  breaking,  which  precedes  the  ouster  of  the  occupant,  is 
of  itself  a  cause  of  action,  and  the  person  ousted  may  have  an  action 
of  trespass.  Quare  clausum  f re  git  for  that  cause.  But  the  moment 
the  wrong  doer  has  passed  the  boundary  and  ejected  the  possessor, 
the  civil  seizin  or  possession  for  the  purposes  of  that  action,  as  well 
as  the  actual  possession  is  divested  and  no  damages  can  be  recovered 
for  any  subsequent  injury,  until  thq  possession  has  been  regained  by 
a  re-entry,  nor  can  he  have  judgment  in  that  action  to  be  restored  to 
the  possession.  He  has  however,  a  right  of  entry,  and  upon  a  re-' 
entry  he  is  supposed  to  have  been  in  the  continued  possession,- and 
upon  the  ground  of  this  fiction,  he  is  allowed  to  recover  for  the  in¬ 
jury  done,  during  his  actual  absence  from  the  possession.  This  re¬ 
entry  for  the  mere  purpose  of  bringing  ah  action  of  trespass  is  seldom 
made  at  the  present  day  ;  although  such  was  the  practice  during  the 
early  period  of  fictitious  ejectment.  If  the  wrong  doer  forcibly  en¬ 
tered  and  detains,  recourse  is  had,  either  to  an  indictment  under  the 
statutes  of  forcible  entry  and  detainer,  or  to  an  action  of  ejectment 
(which  supposes  a  change  of  the  possession)  as  the  only  effectual 
means  of  redress.  The  re-entry  for  the  purpose  of  revesting  the  pos¬ 
session  is  a  form,  which  does  not  seem  intrinsically -of  much  value. 
But  if  we  allow  it  a  value  as  a  matter  of  theory  and  tor  general  pur¬ 
poses,  its  effect  upon  the  action  of  trespass  is  to  impair  its  usefulness. 
Suppose  the  party  to  re-entry  momentarily  and  be  expelled  again  (a 
case  supposed  by  Bracton  fo.  1  e3,  (b.)  and  one  which  may  occur  m 
the  present  civilized  condition  of  society)  he  can  recover  the  demages 
done  to  him  by  the  ouster,  and  to  the  property  during  the  interval  of 
the  ouster  and  re-entry.  But  to  complete  his  redress  he  ought  to  re¬ 
gain  also  his  possession.  It  seems  more  just,  and  certainly  would  be 
more  convenient,  to  adopt  the  theory  which,  allows  the  possession  in 
law  to  continue  notwithstanding  a  change  of  the  fact  by  fraud  or 
force — considered  as  a  theory  it  is  as  easy  to  suppose  the  possession 
to  be  continued,  notwithstanding  the  ouster,  as  to  be  revested  a n  ' 
continued  by  a  re-entry  ;  and  the  former  supposition  is  more  in  unison 
with  the  idea  of  property.  This  change,  though  merely  theoretical, 
would  dispense  with  the  necessity  of  the  ceremony  of  re-entry  for  -tin 
purpose  of  recovering  damages- commensurate  with  the  entire  wrong 
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done:  and  as  against  a  wrong-doer,  a  re-entry  certainly  should  not 
be  required.  But  it  would  be  necessary  in  order  to  give  the  action 
complete  remedial  effect  to  authorize  a  judgment  and  execution  there¬ 
in,  which  would  restore  the  possession  in  fact  to  the  party  injured. 
This  would  dispense  with  the  necessity  of  an  ejectment  to  recover  a 
possession  wrongfully  charged  under  the  circumstances  mentioned. 
These  alterations  in  the  action  of  trespass  Q.  C.  F.  do  not  interfere 
with  its  organic  principles.  The  injury  complained  of  in  that  action 
is  the  breaking  and  entering  the  plaintiff’s  close,  treading  down  and 
consuming  the  herbage,  dec.  In  the  ancient  form  of  the  writ  an  ex¬ 
pulsion  or  ouster  was  averred,  if  the  fact  occurred,  or  any  other 
wrong  which  formed  a  part  of  the  transaction  (3  Bl.  Com.  App’x  No. 
2.)  In  theory,  and  as  the  action  is  new  used,  the  breaking  and  en¬ 
tering  is  the  legal  cause  or  gist  of  the  action,  and  any  injury  done  to 
the  person  of  the  occupant,  (as  an  assault  or  battery,  or  expulsion) 
as  matter  of  aggravation.  But  this  theory  is  not  an  essential  element 
of  the  action,  nor  is  it  necessary  to  preserve  its  organic  principles. 
We  give  no  undue  enlargement  of  scope  by  considering  all  the  wrongs 
actually  done  as  the  principal  cause.  It  is  scientific,  or  is  it  liberal 
jurisprudence  to  parcel  one  and  the  same  transaction  into  different 
species  of  wrong,  and  to  impose  upon  ti  e  party  injured  the  trouble 
and  expense  of  two  actions  in  order  to  obtain  his  full  redress?  (4  Dali. 
-40,)  where  the  injury  of  an  ejectment  occurs  upon  the  entry,  either 
by  an  actual  expulsion  of  the  occupant  or  by  resisting  his  entrance  (if 
the  entry  of  the  wrong-doer  were  made  during  bis  absence)  and  the 
fact  he  averred  why  should  in  not  be  adequately  redressed  in  an  ac¬ 
tion  of  trespass,  namely  by  a  restoration  of  the  possession  as  well  as 
by  giving  a  compensation  lor  all  damages  done  by  the  entry  and  the 
possession  consequent  upon  it  ? 

By  giving  this  expanded  operation  to  the  action  of  trespass,  we  may 
supply  a  convenient  remedy  for  a  class  of  cases,  now  redressed  by  a 
proceeding  partly  civil  and  partly  criminal  in  its  character.  We  re¬ 
fer  to  proceedings  in  cases  of  forcibly  entry  and  detainer.  Such 
in  fact,  originally  was  the  character  of  the  action  of  trespass,  as  is 
proved  by  the  allegation  vi  ct  arrrns  contra  pacem  (now  merely  for¬ 
mal)  and  the  form  of  the  judgment  capiatne  profine  (Harbert  case  3, 
Co.  Rep.  12.)  But  instead  of  retaining  this  action  in  its  original 
character,  and  enlarging  its  operation  as  a  means  of  redressing  pri¬ 
vate  injuries,  the  Parliament  of  England,  at  intervals  enacted  several 
statutes  against  forcible  entry  and  detainer.  Viz:  5  Rich.  2,  C.  8  : 
15  Rich.  2,  C.  2 :  8  Hen.  6,  C.  9  :  31  Eliz.  C.  11:  21  Jac.  1,  C.  15: 
which  are  in  force  in  this  State  (1  S.  and  R.  444  :  Rob.  Dig.  28S, 
294:  2  Votes  Assembly  222, 11th  Mo.  1  fib,  1717-' 8.)  They  apply 
to  three  classes  of  wrong-doers,  viz :  first,  they  who  enter  peaceably 
and  hold  forcibly  i  S.  and  R.  125;)  second,  those  who  enter  forcibly 
and  then  hold  peaceably ;  and  third,  they  who  enter  forcibly  and  hold 
forcibly  (Dalt.  Justice,  tit.  Forcible  Entry,  p.  1 93.) 

In  these  cases  a  man  may  proceed  by  way  of  criminal  prosecution, 
or  he  may  have  for  the  forcible  entry,  a  writ  of  trespass  on  the  stat- 
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ute,  8  Hen.  f.  (3  Salk.  160,  Co.  Ent.  44.  (C.)  Booth  on  real  ac 
tions,  “257-8.)  If  the  party  injured  proceeds  by  way  of  a  prosecu¬ 
tion,  he  obtains  a  restitution  of  the  possession  in  most  cases,  unless 
debarred  by  lapse  of  time,  (l  Salk.  2  0.  3  Salk.  3  3.  But  see  Ben¬ 
dy  vs.  Owen,  mo*  t2e,  pi.  j  so8.  Cited  14,  Yin.  Ab.  -<22.  2  Vez. 
399.  2  Atk.  303.)  and  in  one  case,  damages  ( I  S.  &  R.  484,)  :  and 


so  far  the  proceeding,  though  criminal  in  form,  is  in  truth,  a  means  to 
redress  a  civil  injury.  If  the  party  injured  proceed  by  way  of  an  ac- 
tionof  trespass  upon  the  statute,  his  right  of  restitution  will  depend 
upon  the  fact,  whether  the  party  who  entered  had" good  right  to  the 
possession.  If  he  had  such  right,  restitution  will  not  be  awarded,  and 
in  such  case  an  indictment  (says  Booth)  is  better  for  the  party  ousted 
than  an  action.  (Bro.  Ab.  Forcible  entry,  1  i .)  The  statutes  against 
forcible  entry  are  very  useful,  and  should,  of  course,  be  retained  as  a 
means  of  public  justice.  They  are  also  very  useful  with  a  view  to 
redress  private  wrongs.  Indeed,  they  furnish  the  only*  effectual  meth¬ 
od  where  a  private  action  has  been  resorted  to  without  effect,  as  where 
the  defendant  in  ejectment  enters  forcibly,  or  enters  without  a  breach 
of  the  peace,  and  holds  forcibly  after  the  judgment  in  ejectment  has 
been  executed  by  a  writ  of  possession.  For  this  case,  however,  the 
act  of  1st.  Feb.  !  834,  provides,  alias  and  pluries  writs  of  possession. 
But  the  action  of  trespass  upon  the  statute  8  Hen.  6,  although  it  may 
be  resorted  to  in  this  state,  is  not  in  use,  at  least  not  in  frequent  use; 
and  while  it  affords  a  sert  of  precedent  for  the  alteration  which  we 
propose,  its  full  equivalent  will  be  thereby  supplied.  But  an  important 
question  arises  in  this  place,  viz  :  whether  we  shall  incorporate  the 
distinction  before  mentioned,  between  the  action  of  trespass  upon  the 
statute  and  an  indictment,  in  cases  where  the  party  entering  with  force 
has  the  right  of  possession.  Upon  reflection,  we  have  come  to  the 
conclusion  that  restitution  of  the  possession  should  be  made  as  against 
a  person  having  the  right  of  entry  if  he  enters  with  force.  The  rea¬ 
sons  for  this  opinion  are  the  following :  In  the  first  place,  the  stat.  5 
Rich.  2.  C.  8,  provides  that  none  shall  enter  into  any  lands  or  tene¬ 
ments,  but  in  cases  where  an  entry  is  given  by  law,  and  in  such  case, 
not  with  strong  hand  nor  with  a  multitude  of  people,  but  only  in  a 
peaceable  and  easy  manner.  (Rob.  Dig.  283.) 

This  is  a  beneficial  statute,  and  highly  conducive  to  the  good  order 
of  society.  Violence  used  in  the  redress  of  civil  rights,  can  rarely  be 
innocent  in  the  social  condition.  It  should  never  he  countenanced  by 
the  law.  Lord  Thurlow  remarked  in  the  case  of  Neville  vs.  Wilkin¬ 
son,  (l  Bro.  C.  0.  548.)  “that  if  courts  of  justice  mean  to  prevent  the 
perpetration  of  crimes,  it  must  be,  not  by  allowing  a  man  who  has  get 
the  possession  (wrongfully)  to  remain  in  possession,  but  by  putting 
the  parties  back  to  the  state  in  which  they  were  before.”  It  is  true, 
that  those  who  enter  by  criminal  force  may  be  severely  punished  by 
fine  and  imprisonment,  but  a  more  effectual  method  is,  to  deprive  such 
acts  of  all  beneficial  results.  If  the  law  in  any  case  guarantees  the 
fruit  of  a  criminal  act,  it  holds  out  a  temptation  to  commit  it. 
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Men  will  make  a  calculation  upon  chances,  and  will  sometimes  haz¬ 
ard  consequences  for  the  sake  of  the  advantages  which  they  suppose 
personal  means  of  private  redress  to  possess  over  the  formal  and 
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the  law.  All  ground  far  such  calculations 
the  rule  which  we  propose.  The  result  of  a 
controversy  will  not  depend  upon  the  strength  or  weakness,  the  cour¬ 
age,  obstinacy  or  recklessness  of  either  of  the  contending  parties. 
No  ground  will  'be  open  to  the  occupancy  of  the  strong  and  the  bold 
which  may  not  be  taken  by  the  timid  and  weak,  and  all  distinctions 
as  to  ;ke  remedial  effect  of  the  civil  and  criminal  proceedings  in  such 
cases,  will  be  removed.  Again,  the  deg  c.e  of  force  which  would  be 
deemed  criminal,  is  not  very  accurately  defined.  It  is  easy  to  decide 
the  character  of  the  force,  in  cases  ly  ing  at  the  extremes,  but  as  we 
approach  the  boundary  between  gross  trespasses  and  criminal  vio¬ 
lence,  in  its  milder  forms,  the  discrimination  becomes  embarrassing, 
and  as  the  decision  devol  es  upon  a  jury,  it  is  easy  to  conceive  that 
the  discrimination  in  practice  will  depend  rather  upon  the  discretion 
of  a  mutable  tribunal,  than  upon  a  fixed  rule.  Of  course,  it  will  often 
be  impossible  for  the  party  injured  to  decide  with  reasonable  certain  - 
tv,  whether  lip  can  safely  proceed  by  way  of  a  criminal  prosecution. 
This  leads  us  to  remark,  that  the  principles  of  our  law  upon  this  sub¬ 
ject  do  not  appear  to  be  perfectly  harmonious,  or  altogether  founded  in 
good  policy.  On  the  one  hand  the  possessor  is  justified  in  the  use  of 
that  degree  of  force  which  is  necessary  to  repel  the  violence  of  an  ag¬ 
gressor,  be  that  degree  what  it  may.  But  if  his  resistance  is  not  suf-  * 
ficiently  energetic  to  repel  the  assailant,  the  presumption  of  the  law  on 
the  trial  of  an  indictment  of  the  aggressor  will,  in  all  cases  of  doubt, 
reduce  the  force  within  the  limits  of  a  merely  civil  injury.  The  pos¬ 
sessor  then ,  (if  a  man  of  a  bold  or  violent  temper,)  will  take  care  to 
defend  his  possession  until  a  crime,  beyond  all  doubt,  has  been  com¬ 
mitted,  because,  the  law  will  on  the  one  hand  justify  him  in  so  doing, 
a  d  on  the  other,  will  not  restore  to  him  a  possession  which  he  has 
yielded  upon  a  mere  trespass,  however  aggravated.  Good  policy  re¬ 
quires  the  abolition  of  all  rules  and  distinctions  which  furnish  motives 
to  transcend,  or  cause  others  to  transcend  the  peaceful  limits  of  the 
law.  The  question  which  we  have  now  examined,  has  been  the  sub¬ 
ject  of  much  animated  and  learned  discussion  by  the  French  jurists. 
They  do  not  agree  upon  the  rule  which  obtains  in  France,  nor  upon 
the  rule  which  sound  policy  requires.  On  the  one  hand,  Henrion, 
late  president  of  the  highest  judicial  tribunal  in  France,  relying  upon 
+  :  e  authority  of  other  eminent  jurists,  maintains  that  restitution  should 
i)e  made  in  all  such  cases.  His  views  seem  to  accord  with  the  princi- 
p As  o:  the  statute  5,  Rich.  2.  Chap.  B.  He  cites  upon  this  subject 
Beaumanpir,  (Customs  of  the  Jleauvvisis,  a  province  in  the  north  of 
France,  and  adjacent  to  Normandy.)  who  wrote  (in  1283.)  during  the 
r  ’gtrof  Edw.  1.  of  England.  The  rule  of  which  Beaumanoir  wrote, 
originated  in  the  celebrated  ordinance  called  the  establishments  of  St. 
Louis,  o'  0,  and  was  generally  adopted  by  all  the  courts  in  France, 
before  the  end  of  tire  14th  century.  And  it  is  not  improbable  that  it 


73 


forms  the  original  of  the  statute  5.  R.  2,  C.  8.  A.  D.  1381.  But  Hen- 
rion  and  the  author  iast  mentioned,  apply  the  rule  without  discrimi¬ 
nation  of  the  cases,'  where  the  person  having  a  right  of  entry  enters 
with  or  without  force.  The  statute  5,  Rich.  2.  makes  this  discrimi¬ 
nation,  and  certainly,  good  policy  requires  it.  If  a  person  having  a 
riglr  enters  during  the  temporary  alsence  ofjhe  usurper  of  his  pos¬ 
ses.-;  .or,  or  otherwise , gains  the  right  without  a  forcible  expulsion  of  the 
actual  occupant,  he  neither  violates  the  criminnal  nor  civil  law.  But 
where  a  person  enters  without  right  during  the  temporary  absence  of 
the  occupant,  the  case  is  different.  For  in  such  a  case,  the  posses¬ 
sion  is  not  only  charged  in  a  wrongful  manner,  but  charged  by  a  per¬ 
son  having  no  right  even  against  an  occupant  without  title.  Against 
this  opinion  Touilier  and  Lanjuinais  (the  author  of  the  article  Voie  de 
fait,  in  the  Reputoire  de  Meclin,)  maintains  that  the  possession  should 
not  be  restored  as  against  a  person  having  a  right  of  entry,  though  he 
should  enter  with  force.  This  opinion  accords  with  the  doctrine  be¬ 
fore  mentioned,  which  obtains  in  the  action  of  trespass  on  the  stat.  8, 
Hen.  6.  but  is  at  variance  with  the  principle  which  prevails  in  the 
case  of  an  indictment  upon  the  statutes  against  forcible  entry.  Much 
of  the  discussion  turns  upon  the  theory  of  possession,  and  the  theory 
upon  which  their  forms  of  action  depend,  which  it  is  not  necessary  to 
detail.  (Henrion  de  Pansev.  Justices  de  Paix,  Ch,  3  ,  37,  52. 
Touilier  Droit  Civil  11.  bol.  pp.  163,  19  .  Repurtoire  de  Jurispru¬ 
dence.  Article  Voie  de  fait.) 

It  will  be  observed,  that  the  rule  which  we  recommend  accords  par¬ 
tially  with  both,  but  entirely  with  neither  of  those  authors,  and  is 
grounded  upon  motives  which  have  respect  to  the  peace  of  society. 
But  there  remains  one  question-to  be  considered,  which  we  have  pur¬ 
posely  postponed  to  this  place,  in  order  to  bring;  it  more  nearly  in 
connexion  with  a  question  soon  to  be  discussed.  We  have  proposed 
to  give  continuance  to  the  legal  possession,  after  the  actual  expulsion 
of  the  occupant,  so  as  to  allow  a  more  ample  remedial  effect  to  the 
action  of  trespass.  To  this  continuance  a  limit  should  be  fixed,  after 
which  the  legal  possession  shall  be  deemed  to  have  been  lost.  If  the 
person  injured  acquiesce  in  the  act,  though  wrongful,  it  would  be 
right  that  he  should  be  required  to  resort  to  the  action  of  ejectment, 
which  supposes  the  possession  to  be  lost,  and  only  a  right  of  entry  to 
remain.  This  appears  to  be  a  fit  case  for  a  rule  of  positive  institu¬ 
tion.  and  it  should  be  established  upon  general  views  of  convenience, 
and  of  the  effect  which  it  will  have  upon  the  other  branches  of  the 
remedial  law. 

There  appears  to  be  a  difference  between  the  law  of  France,  both 
earl',  and  modern,  and  the  earlv  law  of  England  in  this  particular, 
in  France,  the  rule  by  which  the  legal  possession  is  lost  and  acquired, 
is  posiff.  c  a  id  f  xed ,  and  over  it  the  courts  have  no'  control.  This 
period  is  a  year  and  a  day.  “  The  annual  possession,”  says  Touilier, 
(Ub;  Supra,  No.  5,  -2  ',  1  - 1  27,)  “  took,  according  to  our  ancient 
practitioners  and  customs,  the  name  of  seizin.''  And  again  :  u  To 
the  lapse  of  a  year  required  to  confer  the  right  of  possession,  our 
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ancient  authors  and  our  customs  have  added  a  day — we  know  not 
very  well  why.  They  required  the  possession  of  a  year  and  a  day 
to  confer  the  right  of  seizin  :  but  the  code  de  procedure  has  returned 
to  the  salique  law,  which  requires  no  more  than  o  e  year  at  the  least. 

It  is,  then,  to  this  annual  possession  that  the  right  of  possession  which 
gives  seizin  is  attached.  Thus  the  simple  possession  and  seizin  differ 
in  this,  viz:  that  the  first  is  purely  a  matter  of  fact,  and  is  acquired 
by  a  single  instant  of  detention whereas  to  have  the  seizin,  it  is  ne¬ 
cessary  to  have  possessed,  ntc  v  ,  nec  clam ,  ncc  precario,  during  a 
year  at  least.” 

The  lapse  of  a  year  and  a  day  is  a  period  also  frequently  men¬ 
tioned  in  the  English  law  ;  and  if  we  may  be  allowed  a  conjecture  in 
a  matter  of  no  great  moment,  we  would  say  that  the  day  was  added 
to  insure  the  full  and  complete  period  of  a  year  at  the  least ,  com¬ 
puting  the  fractions  of  a  day  (at  either  extreme  of  the  term  of  a  year 
and  a  day)  as  entire  days  ;  or  perhaps  it  was  for  ease  of  computa¬ 
tion,  as  the  additional  day  brings  the  period  to  the  corresponding  day 
of  the  calendar.  (See  21  Hen.  3.  A.  D.  1236,  Rob.  Dig.  207.)  The 
reason  for  the  adoption  of  this  period,  as  conclusive  evidence  of  seizin 
or  possession  in  the  eye  of  the  law,  was,  that  the  lapse  of  an  entire 
year  is  ordinarily  necessary  to  perform  on  land  all  those  acts  which 
characterize  a  true  possession.  And  this  rule,  according  to  Toullier, 
has  prevailed  in  France  from  the  cradle  of  the  monarchy,  as  it  is 
established  by  the  title  47  of  the  salique  law. 

But  it  was  not  necessary  that  this  annual  occupancy  should  be  made 
by  one  person.  Loisel  (in  his  Institutes  Coutumieres,  book  5,  tit.  4, 
sect,  l(')  gives  the  rule  thus  :  “Whoever  has  enjoyed  during  a  year 
and  a  day  any  thing  real  or  any  immovable  right,  by  himself  or  his  • 
predecessor,  non  vi,  non  clam ,  nontprecario ,  (that  is,  peaceably,  pub¬ 
licly,  and  not  under  circumstances  which  recognize  or  imply  a  recog¬ 
nition  of  a  superior  right,)  has  acquired  the  possession  and  seizin  of 
it.”  Thus,  according  to  this  author,  although  there  must  be  an  occu¬ 
pancy  during  the  entire  period  of  a  year,  in  order  to  acquire  a  seizin, 
yet  the  last  of  several  possessors  may  tack  the  occupancy  of  his  pre¬ 
decessors  (with  whom  he  is  connected  in  privity)  to  his  own,  so  as  to 
make  the  continuity  of  occupancy  necessary  to  acquire  the  seizin  or 
legal  possession,  (3  Wash.  C.  C.  Rep.  479  ;  8  Hen.  6,  c.  9,  §7 ;  Rob. 
Dig.  2s8.)  And  the  possession  in  law  once  acquired,  may  be  trans¬ 
mitted  from  one  person  to  another  with  any  frequency.  Every  trans¬ 
fer  of  the  seizin,  when  once  acquired,  though  made  by  voluntary 
livery  upon  a  feoffment,  is,  in  a  sense,  a  disseizin,  that  is,  it  is  a  di¬ 
vesting  of  the  seizin  from  one,  and  the  vesting  of  it  in  another — al¬ 
though  in  the  dialect  of  the  English  law,  the  word  disseizin  is  exclu¬ 
sively  appropriated  to  the  case  where  the  transmutation  of  the  legal 
possession  or  seizin  is  effected  by  wrong.  In  Loisel  (§7  of  the  book 
last  cited)  this  passage  occurs :  “  Disseizin  and  seizin  made  in  the 
presence  of  notaries  and  of  witnesses,  is  equivalent  to  the  tradition 
and  delivery  of  the  possession.”  This  idea  of  seizin  or  possession  is 
n  the  strictest  sense  elementary,  that  is,  it  should  be  considered  with 


reference  to  the  origin  of  property  or  permanent  interests.  The  prac* 
tical  use  which  is  made  of  the  principle  is  this,  that  if  such  a  pos¬ 
sessor  is  dispossessed  or  troubled  in  his  possession,  even  by  the  pro¬ 
prietor  himself,  he  may  have  an  action,  which,  by  the  law  of  France, 
is  generieally  denominated  Corn-plaim e  in  cas  de  saisine  <t  de  nou- 
rellete,  to  which  is  added  also  the  name  of  re.4nt.cgra rule  when  the 
possessor  is  in  fact  expelled  from  his  possession.  (TouUier,  ubi  supra , 
Henrion,  Justices  de  Paix,  chs.  85,  86,  37,5  .)  Upon  this  ground, 
Loisel  vin  the  title  before  cited,  §1  I)  cautions  the  pleader  in  cases  of 
disturbance,  (thus  understood,)  to  beware  of  alleging  that  the  party  is 
disseized ,  and  to  aver  merely  that  he  is  disturbed  or  tjected  from  his 
possession  by  force. 

The  theory  of  seizin  m  the  English  law  was  borrowed,  according 
to  some  opinions,  from  the  French.  Cowel  (ad  roc)  says,  “That 
the  word  seizin  is  borrowed  from  the  French  saisine ,  (possession,)  and 
so  it  signifieth  in  the  common  Jaw.”  Craig  (in  his  law  of  Feuds , 
book  2,  tit.  7,  §1)  infers  that,  as  the  English  borrowed  the  term  from 
the  French,  they  also  borrowed  with  it  the  doctrine.  There  can  be 
no  reasonable  doubt  that  many  of  the  early  institutions,  and  laws,  of 
both  countries,  if  not  adopted  from  each  other,  were  of  common 
origin  and  import.  Many  points  of  coincidence  might  be  mentioned, 
which  are  too  striking  and  peculiar  to  be  accidental.  But  the  appli¬ 
cation  of  the  doctrine  of  seizin  to  practical  purposes,  was  different  in 
England.  Perhaps  this  was  designed — perhaps  the  precise  distinc¬ 
tions  which  originally  obtained,  were  lost  sight  of.  Lord  Mansfield 
(in  the  case  of  Taylor  vs.  Horde,  1  Bin*.  110)  considers  the  doctrine, 
in  some  of  its  bearings,  as  lost.  Mr.  Preston,  in  his  abstracts  of  Ti¬ 
tle,  vol.  2,  pp.  279,  280,  reprobates,  in  strong  and  severe  language, 
the  views  of  Lord  Mansfield,  as  expressed  in  that  case.  He  says 
that  the  doctrines  of  seizin  and  disseizin  occur  in  practice  every  day, 
and  that  they  involve  the  most  important  doctrine  of  titles. 

It  cannot  be  denied,  that  the  word  seizin ,  and  its  cognates,  are  of 
very  frequent  use  ;  and  it  would  be  singular,  indeed,  that  they  should 
be  used  without  any  definite  meaning.  But  our  concern  at  present  is, 
to  point  out  the  difference  in  the  doctrine,  or  in  the  application  of  the 
doctrine,  in  the  English  law.  The  chief,  or  (perhaps  we  should  say) 
the  most  important  difference  appears  to  be  this  :  instead  of  a  fixed 
rule,  (as  in  France,)  the  acquisition  of  the  seizin,  by  divesting  the 
former  possessor  of  it,  depended  on  circumstances,  and  the  period 
necessary  so  completely  to  effect  a  disseizin  that  the  possessor  could 
not  regain  it,  except  by  an  assize,  might  vary  from  one  or  two  days 
to  an  undefined  continuance.  A  disseizin,  as  understood  in  England, 
was  the  deduction  of  law  from  facts.  It  might  be  completed  in  a 
larger  or  shorter  space  of  time,  according  to  the  diligence  or  negli¬ 
gence  of  the  person  injured,  in  his  attempts  to  regain  it.  Such  facts, 
of  course,  require  an  inquiry  into  circumstances,  such  as  the  distance 
of  the  party  injured  from  his  possession  at  the  time  of  the  wrong 
done — his  occupation — the  season  of  the  year,  &c.  &c.  That  such 
was  the  state  of  the  law,  appears  from  the  statute,  1 3  Ed.  1 .  c.  30, 
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(Rob.  Dig.  326.)  This  method  may  be  supposed  to  be  more  in  unison 
with  the  principles  of  equitable  jurisprudence,  than  a  positive  rule, 
estaolished  without  respect  to  cases.  In  one  instance,  however,  by 
the  rules  of  the  common  law,  a  termor  might  by  mere  act  of  law, 
without  descent,  acquire  the  seizin.  This  occurred  under  the  learning 
of  occupancy.  (Hales  Notes,  Co.  Litt.  41,  C.  l  Keble,  785,  Pigst. 
on  Recov.  85.) 

The  early  English  law  allowed  the  injured  party  to  regain  his  pos¬ 
session  by  force,,  if  he  proceeded  flagrante  disseizina,  that  is,  while 
the  disseizin  was  fresh,  or  before  such  a  length  of  lime  had  elapsed 
as  would  justify  the  presumption  of  his  acquiescence.  Bracton  (book 
4,  ch.  5,  fo.  162,  C.  i  3f)  and  Heta  (Lib.  4,  ch.  2)  put  many  cases 
illustrative  of  this  doctrine.  In  the  nature  of  things  such  an  applica¬ 
tion  of  the  theory  of  seizin  must  have  been  exceedingly  variant,  and 
must  have  been  much  less  conducive  to  good  order  and  more  incon¬ 
venient  in  the  administration  of  justice  than  the  method  which  was 
adopted  in  France: 

For  the  purposes  of  the  statute  8  H.  6,  c.  9.  (A.  D.  1429)  (in  force 
in  this  State)  a  definite  rule  was  afterwards  established  in  England. 
By  the  7§  of  that  statute,  it  was  provided  that  they  which  keep  their 
possession  with  force  in  any  lands,  &c.  whereof  they  or  their  ances¬ 
tors,  or  they  whose  estate  they  have  in  such  lands,  &c.  have  con¬ 
tinued  their  possession  in  the  same  by  three  years  or  more  be  not  en¬ 
damaged  by  force  of  that  statute  (Rob.  Dig.  258.)  By  this  statute 
then,  a  disseizin  becomes  effectual,  so  as  to  prevent  restitution  of  the 
possession  under  that  statute,  after  the  lapse  of  three  years.  This  it 
will  be  observed  is  a  longer  period  than  that  established  by  the  law  of 
France.  It  is  longer  than  the  limitation  in  the  statute  1  Rich.  c.  9 
( 1 577)  (Rob.  Dig.  45)  which  was  probably  suggested  by  the  con¬ 
temporaneous. doctrine  of  seizin  in  France. 

One  consequence  however  of  this  modification  ol  the  doctrine  ol 
seizin,  was  this,  that  while  it  was  the  only  possession  recognized  by 
the  law  of  the  ancient  real  actions  (Preston  on  Estates  204,  20  '<)  it 
gave  occasion  at  a  later  period  for  that  subordinate  or  rather  undefin¬ 
ed  species  of  possession  (ranging  between  the  extremes  of  mere  occu¬ 
pancy  without  title  and  possession  by  virtue  of  absolute  and  unquali¬ 
fied  right)  recogniz*  d  by  the  law  of  the  action  of  ejectment.  As  we 
proceed  we  shall  endeavour  to  explain  this  matter  more  fully.  Indeed 
much  that  we  have  said  lias  been  introduced  with  reference  to  future 
topics  of  discussion. 

In  conclusion  of  this  subject  we  have  only  to  add  that  we  have 
adopted  from  the  statute  8  H.  6,  c.  9,  three  years  as  the  period,  dur¬ 
ing  which  the  legal  possession  shall  be  deemtd  to  continue  after  the 
possession  in  fact  may  have  wrongfully  been  changed.  The  Courts 
of  Equity  in  granting  injunctions  to  restrain  vexatious  litigation,  have 
adopted  the  same  period  by  analogy  to  the  same  statute  (Eden  on 
Injunctions"240.)  As  a  positive  rule,  this  is  as  good  as  any  other, 
and  it  is  more  in  analogy  wit  h  the  other  parts  of  our  law.  According 
to  this  plan,  the  owner  or  rightful  possessor  of  any  real  estate  at  any 
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time  within  three  years  after  a  trespass  done  to  it,  may,  if  the  tres¬ 
passer  continue  in  the  possession  thereof  have  judgment  in  an  action 
of  trespass  to  recover  the  'possession  of  his  close  or  tenement  as  well 
as  his  damages,  and  have  execution  of  the  judgment  by  a  writ  of  pos¬ 
session.  If  he  should  acquiesce  in  the  wrong  done  him  during  a  lon¬ 
ger  period,  the  legal  possession  will  be  deemed  to  be  changed.  The 
party  injured  in  that  case  will  have  only  a  right  of  entry  remaining; 
to  enforce  which  he  must  resort  to  an  action  of  ejectment. 

III.  It  has  been  mentioned,  that  by  the  law  of  France,  the  wrongful  ex¬ 
pulsion  of  a  tenantfrom  his  possession  is  deemed  during  a  year  and  a  day, 
a  disturbance  in  the  possession;  not  the  divesting  of  it;  it  is  denominated 
a  disturbance  in  fact  to  distinguish  it  from  a  disturbance  in  law . 
Both  of  these  species  of  disturbance  fall  within  the  scope  of  the  interdict 
uti  possidetis  of  the  civil  law.  An  example  of  a  disturbance  in  law 
given  by  the  civilians,  is  the  calling  in  question,  in  the  course  of  a 
judicial  proceeding  the  validity  of  another  man’s  title  or  claim  to  real 
estate  of  which  he  has  the  possession.  This  was  deemed  a  disturb¬ 
ance,  because  the  possession  considered  as  evidence  of  a  right  of  pro¬ 
perty,  is  thereby  rendered  of  less  value  (Henrion,  Justice  de  Pai  c. 
>r.)  Such  however  was  not  the  ancient  English  law  as  appears  by 
a  quotation  of  the  author  last  mentioned.  Somewhat  analogous  to 
this  species  of  injury  (as  it  is  considered  by  the  law  of  France;  is  the 
slander  of  title  for  which  our  law  has  provided  a  remedy. 

So  far  as  this  remedy  goes,  it  is  a  useful  and  perhaps,  in  some 
cases,  a  sufficient  redress  ;  and  the  proceedings  in  chancery  to  quiet  a 
possession,  are  sufficiently  analogous  to  be  mentioned  in  this  connex¬ 
ion.  But  there  is  a  class  of  cases  requiring  remedy  for  which  no  pro¬ 
vision  is  made  by  our  law.  We  allude  to  cases  of  conflicting  titles, 
or  outstanding  claims  :  strictly  speaking  there  can  be  but  one  title  (or 
good  right)  to  the  same  interest  or  thing.  A  bad  title,  (which  in  fact 
is  no  title  at  all)  is  a  solecism.  Yet  conflicting  claims,  under  colour  of 
title  are  not  uncommon  in  Pennsylvania.  The  system  of  our  land 
office  gives  occasion  to  many  such.  There  may  be  a  dozen  such 
claims  or  titles  for  the  same  tract  of  land,  and  each  on  its  face  may 
appear  to  be  good.  To  this  cause  (in  part  at  least)  is  to  be  ascribed 
the  provision  of  the  act  of  28  May,  171a,  §6  explaining  the  words 

grand  bargain  and  sell,”  and  the  restricted  application  ol  the  maxim 
caveat  emp'or. 

It  is  often  of  great  importance  to  the  possessor  of  real  estate,  under 
what  he  supposes  to  be  a  sufficient  title,  to  determine  and  bind  without 
delay,  by  a  judicial  proceeding  the  outstanding  claims  of  others.  One 
«'f  the  objects  of  a  fine  is  to  bar  outstanding  and  even  dormant  claims 
(3  Bl.  Com.  3»4.)  Real  estate  in  this  Commonwealth  is  the  subject 
of  frequent  sales.  In  all  cases  its  marketable  value  and  consequently 
its  real  value  is  impaired  by  opposing  claims,  which  may  be  enforced 
at  any  time  within  the  limitation  of  the  right  of  entry  at  the  option  of 
the  persons  having  them.  Not  unfrequently  notice  (whether  necess¬ 
ary  or  not)  is  given  of  such  claims,  to  the  person  who  offers  to  pur¬ 
chase.  In  many  cases,  sales  are  made  at  a  sacrifice  on  this  ground. 
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In  other  cases  the  vendor  is  obliged  to  enter  into  a  covenant  of  war¬ 
ranty,  or  a  bond  of  indemnity,  against  the  expenses  and  the  event  of 
a  suit*.  Two  methods  occur  by  which  the  evils  resulting  from  this 
source  mav  be  either  diminishshed  or  removed.  One  is  to  abridge  the 
period  of  the  limitation  of  the  right  of  entry,  and  in  this  way  compel 
an  earlier  determination  of  such  claims.  The  other  is  to  provide  a 
method  by  which  the  party  in  possession  may  at  his  own  instance 
institute  a  proceeding  for  the  determination  of  them.  The  first  of 
these  methods  seems  objectionable  on  general  grounds,  and  besides  it 
would  at  most,  only  lesson  the  mischief  in  the  aggregate  of  cases, 
without  affording  the  slightest  relief  in  many  particular  cases.  We 
therefore  in  this  instance  also  take  a  suggestion  from  foreign  jurispru¬ 
dence,  and  venture  to  propose  a  proceeding  not  hitherto  practised  in 
our  courts. 

The  act  of  the  3d  April,  1792,  §11,(3  Smith,  L.  74)  already  men¬ 
tioned  (which  was  designed  for  a  class  of  cases  in  some  respects  sim¬ 
ilar)  reaches  this  object,  by  declaring  that  the  party  out  of  possession, 
shall,  be  deemed  to  be  in  the  possession  for  the  purposes  of  trying 
the  title,  although  the  other  party,  (viz  :  the  plaintiff)  should  be  in  ac¬ 
tual  possession.  Such  supposed  possession  is  allowed  nevertheless  to 
have  no  effect  upon  the  title.  As  that  act  is  in  a  certain  sense,  special 
and  temporary  :  the  method  by  which  its  object  is  attained  is,  perhaps 
not  very  objectionable.  But  for  general  and  permanent  purposes, 
we  think  it  an  important  rule  in  legislation  to  avoid  fictitious  suppo¬ 
sitions.  The  effect  of  the  act  is  to  give  an  operation  of  the  action  of 
ejectment,  beyond  its  legitimate  scope,  as  hitherto  understood  and 'usu¬ 
ally  practised,  and  at  the  same  time  by  a  fiction,  contrary  to  the  truth, 
to  preserve  its  theory  from  violation.  The  courts  have  frequently 
and  extensively  resorted  to1  Active  supposition  for  the  purpose  of  ac¬ 
complishing,  under  colour  of  the  authority  of  law,  that  for  which 
they  had  in  fact  no  authority,  and  this  kind  of  astuteness  was  perhaps 
justified  by  the  object  in  view ;  although  as  we  remarked  in  a  former 
report  its  effect  upon  the  remedial  law  as  a  practical  system,  has  been 
almost  its  entire  transformation.  But  the  Legislative  authority  has 
no  occasion  to  resort  to  fiction.  No  remedy  can  be  extended  beyond 
its  obvious  and  strictly  appropriate  use,  without  marring  the  simplicity 
of  the  law.  When  therefore  none  of  the  existing  remedies  are  obvi¬ 
ous!  v  applicable  to  a  class  of  cases,  there  is  a  sufficient  reason  for  de¬ 
vising  a  new  one.  But  in  doing  it,  the  analogy  of  the  other  remedies, 


and  the  practice,  should  be  observed,  so  far  as  the  nature  of  the  cases 
requiring  the  provision,  will  admit.  By  these  views  we  have  been 
guided  in  the  matter  under  consideration,  and  also  in  others  yet  to  be 
mentioned.  We  propose  to  confine  this  remedy  in  this  case  to  per¬ 
sons  who  have  been,  during  three  years,  in  possession  of  the  real  es¬ 
tate  under  a  claim  of  colour  of  title.  This  limitation,  we  adopt  from 
the  practice  of  Courts  of  Chancery  in  granting  injunctions  to  restrain 
vexatious  litigation,  derived,  as  has  been  stated,  from  the  limitation 
of  time  for  restitution,  established  by  the  statute  8  Hen.  6.  in  cases 
of  forcible  entry  and  detainer.  In  this  way  we  further  preserve  the 
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analogy  of  the  law  relating  to  possessory  rights  or  interests  in  real 
estate.  In  New  York  the  same  principle  has  been  adopted,  but  it  is 
there  administered  in  a  different  form.  Revised  statutes,  vol.  2.  page 
312.)  ^ 

IV.  We  now  shall  advert  to  a  class  of  cases  which  present  an  exi¬ 
gency  similar  to  the  one  last  mentioned  viz:  where  the  right  of  property 
or  a  reversionary  right  only,  is  in  controversy.  We  may  suppose,  for 
illustration,  the  case  of  a  valid  demise,  for  a  time  unexpired,  and  the 
subsequent  transmission  or  conveyance  of  the  revision  under  circum¬ 
stances  which  involve  a  doubt,  and  a  dispute,  as  to  the  person  in 
whom  it  has  become  vested.  With  this  (in  the  case  supposed)  will  of 
course  be  involved  also  the  right  to  the  rent,  and  the  right  of  entry 
upon  the  determination  of  the  particular  estate.  Both  parties  claiming 
the  reversion,  are  supposed  to  admit  the  validity  of  the  existing  pos¬ 
session.  They  cannot  therefore  try  their  respective  rights,  immedi- 
diatelv  in  an  action  for  the  possession  against  the  tenant.  In  theory 
the  possession  of  the  tenant,  is  the  possession  of  his  landlord,  (Co.  Lit. 
324,  C.  6,  Co  Rep.  69,)  and  in  this  point  of  view  the  controversy' 
may  be  regarded  as  turning  upon  the  question  who  is  entitled  to  be 
considered  as  having  the  possession  in  the  person  of  the  tenant.  And 
according  to  the  theory7  mentioned  under  the  last  head,  the  person  ha¬ 
ving  this  right:  may  be  deemed  to  be  wrongfully  disturbed  in  his 
possession  by  the  unfounded  claim  of  his  opponent.  It  may  be  impor¬ 
tant,  in  the  case  supposed,  for  the  tenant  to  know  which  of  the  claim¬ 
ants  has  the  better  right,  as  upon  that,  fact  will  depend  the  validity  of 
his  payments  of  rent.  This  he  ought  to  know  without  the  trouble 
or  expense  of  a  law  suit.  The  practice  of  interpleader,  so  far  as  he 
is  concerned,  may  be  suited  to  the  exigency,  but  as  the  controversy7, 
in  such  case,  would  turn  upon  a  personal  claim  the  judgment  would 
not  bind  the  right  in  the  land.  The  law  should  provide  a  method, 
by  which  the  parties  claiming  the  rent  may  dhectly  put  in  issue  in  a 
proceeding  between  themselves,  their  respective  rights,  and  settle  them 
definitively,  so  as  not  only  to  bind  the  rent,  but  the  reversion  to  which 
is  annexed,  and  the  right  of  entry  upon  the  determination  of  the  par¬ 
ticular  estate.  Besides  other  cases,  not  depending  upon  a  demise, 
may  be  put,  involving  the  same  exigency7,  in  none  of  them  is  the 
action  of  ejectment,  as  at  present  understood  and  practised,  an  ap¬ 
propriate  remedy.  By  slight  alterations  of  the  writ  established  bv  the 
act  2  1st  March  *  Bn 6,  §  i  2,  these  cases  may  be  brought  within  its  im¬ 
port,  and  the  respective  rights  of  the  parties  ascertained.  In  some 
respects  however  the  proceedings  would  require  different  regulations. 
In  a  view  already  suggested,  both  parties  might  claim  to  be  deemed 
in  point,  of  law  to  have  the  possession  in  the  person  of  the  tenant,  and 
of  course  the  controversy  should  in  no  way  be  affected  by  the  fact  of 
possession  ;  nor  should  either  be  permitted  to  rely7  upon  an  outstand¬ 
ing  title,  or  the  right  of  a  person  not  party  to  the  action,  unless  he 
claims  under  it.  Each  party  should  stand  upon  his  own  title,  and 
not  be  allowed  to  prevail  by  showing  that  a  stranger  has  a  better 
right  than  his  adversary.  The  judgment  should  follow  the  better 


right  of  the  two  according  to  the  rule  which  prevails  in  real  actions. 
(Jackson  on  pleadings,  pa.  5.) 

The  effect  of  this  proceeding,  besides  determining  incidental  and 
accruing  rights  during  the  continuance  of  the  particular  estate, 
would  prevent  a  scramble  for  the  possession  or  first  occupancy  on  its 
determination,  in  case  it  should  then  be  vacant.  It  will  also  prevent 
a  collusive  surrender  of  the  possession  by  the  tenant  of  the  particular 
estate  to  one  of  the  contending  parties  in  order  to  give  him  the  advan¬ 
tage  of  a  defendant  in  ejectment.  If  the  particular  estate  were  crea¬ 
ted  by  a  demise,  the  right  to  proceed  in  a  summary  way  under  the 
act  of  Assembly,  will  also  be  definitively  settled,  and  the  benefit  of  that 
proceeding  may  be  obtained  by  the  party  having  the  right  in  a  case, 
where  otherwise,  it  is  presumed,  he  might  and  perhaps  ought  in  fair¬ 
ness  to  the  adverse  claimant,  to  be  compelled  to  resort  to  the  action  of 
ejectment.  The  writ  of  the  act  of  21st  March,  1806,  §12,  states  an 
alternative  right;  viz:  the  right  of  possession  or  title.  Perhaps  the 
alternative  was  designed,  and  significient  of  a  more  ample  use  and  ef¬ 
fect  than  has  obtained  in  practice.  But  if  so — the  act  was  defective 
in  matters  of  detail. 

Our  proposition  then  is  this — to  expand  the  action  of  ejectment  so 
as  to  .comprise  within  its  operation,  the  two  classes  of  cases  last  men¬ 
tioned,  viz  :  the  determination  of  adverse  claims  at  the  suit  of  a  person 
in  possession,  and  the  trial  of  rights  to  a  remainder  or  reversion.  The 
forms  of  the  writs  proposed  for  these  cases,  are  similar  to  that  given 
by  the  act  of  ■  806.  The  only  difference  consists  in  altering  the  des¬ 
cription  of  the  right  of  property  claimed,  and  the.  injury  alledged  so 
as  to  conform  to  the  fact.  The  general  object  of  the  proceed¬ 
ing  in  these  cases  is  the  same  as  in  the  ordinary  ejectment,  viz: 
the  trial  of  the  right  to  real  estate.  This  is  a  sufficient  reason  for  adopt¬ 
ing  the  method  suggested — whether  the  actual  possession  is  in  the 
plaintiff  or  defendant  or  in  a  third  person  is  matter  of  circumstance, 
and  it  does  not  seem  necessary,  on  the  score  of  convenience,  to  resort 
to  any  new  or  distinctive  denominations  of  the  action  when  brought  in 
these  cases. 

Y.  The  next  topic  in  order  is  the  action  of  ejectment,  as  at  present 
understood  and  practised,  that  is,  to  recover  the  possession  of  land. 
This  action  supposes  the  possession  to  be  lost,  but  that  the  right  of 
entry  remains.  If  the  alteration  suggested  in  the  action  of  trespass 
quart  clausum  fregit ,  should  be  adopted,  a  person  once  legally  pos¬ 
sessed,  cannot  be  forcibly  or  unlawfulh’  dispossessed,  in  contempla¬ 
tion  of  law,  until  three  years  shall  have  elapsed  from  the  time  of 
wrong  done.  Of  course,  he  will  not  be  obliged  to  resort  to  the  action 
of  ejectment,  in  cases  within  the  scope  of  that  provision.  Still  it  will 
be  competent  to  do  so  at  his  election;  and  hqre  we  remark,  that  it  is 
not  our  intention  that  the  use  of  the  action  of  ejectment  should  be 
abridged  in  this,  or  essentially  altered  in  respect  to  any  of  the  purpo¬ 
ses  for  which  it  has  hitherto  been  resorted  to.  We  mean  by  the  atten¬ 
tion  now  adverted  to,  merely  to  provide  that  the  rightful  possessor  or 
owner  of  real  estate  shall  not  be  deemed  to  be  dispossessed  in  a  short- 
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er  period  than  three  years,  unless  he  chooses  to  consider  the  wrong 
done  to  him  a  dispossession.  His  lawful  possession,  it  is  proposed, 
shall  by  force  of  law  continue  during  three  years,  (in  analogy  with 
the  statutes  of  forcible  entry,  and  the  practice  of  chancery  in  granting 
injunctions  to  quiet  a  possession)  although  he  may,  it  he  chooses,  for 
the  purpose  of  remedy  against  a  wrong-doer,  consider  it  otherwise. 
In  practice  however,  we  conceive  that  in  most  cases  it  will  be  for  the 
advantage  of  the  party  to  avail  himself  of  this  privilege  and  seek  his 
redress,  on  the  ground  of  a  continued  trespass  upon  his  possession. 
Premising  this,  we  proceed  to  some  observations  upon  the  action  of 
ejectment,  considered  with  reference  to  its  hitherto  appropriate  objects. 
As  the  action  existed  in  its  original  form,  it  supposed  a  forcible  ex¬ 
pulsion,  and  bears  a  close  analogy  to  the  interdict  of  the  civil  law, 
technically  denominated  Unde  Vi.  But  the  writ  provided  by  the  21st 
March,  I  806,  really  changed  its  nature,  and  laid  the  foundation  of  a 
system  of  real  property  actions,  commensurate  in  remedial  efiect  with 
the  real  writs  of  the  ancient  common  law  for  the  recovery  of  the  pos¬ 
session  or  property  of  land.  In  the  action  of  ejectment  as  practised 
previously  to  I80o,  the  controversy  turned,  in  point  of  foi'm,  merely 
upon  the  right  of  possession,  while  in  fact,  other  and  higher  rights 
were  commonly  in  controversy.  The  theory  of  this  operation  is  very 
intelligible.  It  is  derived  in  part  from  the  law  of  evidence.  While 
parties  are  strictly  bound  to  make  proofs  of  the  rights  which  they  as¬ 
sert,  the  law  leaves  them  at  large,  generally  speaking,  as  to  the  modes 
of  proof.  In  the  nature  of  things,  the  forms  of  evidence  cannot 
safely  be  controlled  by  positive  rules,  to  any  very  great  extent.  On 
these  grounds,  the  right  of  possession  (the  matter  in  controversy  ac¬ 
cording  to  the  record)  may  be  shown  by  proof  of  such  a  right  of 
property  as  prima  Jade,  carries  with  it  the  right  of  immediate  pos¬ 
session,  and  on  that  ground  the  possession  was  adjudged  and  deliv¬ 
ered  to  the  plaintiff.  Of  course,  this  theory  was  not  applicable  to  ca¬ 
ses  where  the  right  of  possession  and  the  right  of  property  were  sepa¬ 
rated.  This  method,  which  was  first  adopted  by  the  courts  of  the 
King’s  bench  in  England,  to  invade  the  jurisdiction  of  the  C.  P.  (Ad¬ 
ams  on  ejectment,  9.)  was  suggested  perhaps  by  the  mode  resorted 
to  by  the  lay  courts  in  France,  to  oust  the  ecclesiastical  courts  of  their 
jurisdiction  m  controversies  concerning  the  temporalities  of  the  church. 
The  practice  referred  to,  is  described  by  Fleury,  (in  his  institutions, 
An  droit  Ecclesiastique,  part  3,  chap.  .)  whereby  it  appears,  that  a 
proceeding  which  (like  the  assize  idtwice  present, ationis  in  England) 
purported  to  turn  merely  upon  the  possession,  was  by  finesse,  made 
(like  the  writ  of  quare  impedit ,)  to  involve  and  definitively  settle  both 
the  possession  and  the  right. 

But  whatever  may  have  been  the  origin,  occasion  and  design  of  the 
alteration  made  in  the  writ  of  >jectior,e  forma,  it  was  in  all  cases 
where  the  title  was  the  real  question,  in  truth,  an  inversion  of  the 
controversy.  The  incidental  right  of  possession  only,  passed  in  rem 
judicatoim ,  and  was  bound  by  the  judgment,  and  gave  occasion  to 
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inconvenience  by  the  evasion  of  the  rule  (or  those  conditions)  upon 
which  the  obligatory  force  of  judgments  depends. 

A  judgment  can  conclude  no  further  than  the  right  claimed,  the  in¬ 
jury  thereto,  and  the  compensation  therefor.  (3  East.  355.)  Hence 
in  fictitious  ejectment,  as  the  right  in  controversy  is  a  term  of  years, 

’  he  judgment  upon  this  principle,  can  bind  the  land  only  during  that 
'•erm,  and  the  plaintiff  by  changing  the  demise,  may  continue  the  con¬ 
troversy  until  a  court  of. chancery  grants  an  injunction  against  further# 
proceedings.  (Gilb.  Equity  Rep.  2  Lucas  Rep.  p.  p.  1.4.  Eden  on 
injunctions,  253-6,  and  cases  cited.) 

In  Pennsylvania,  while  the  fictitious  proceedings  prevailed,  we  find 
that  there  was  at  least  one  case  in  which  the  court,  by  their  summary 
powers,  staid  proceedings  according  to  the  rules  observed  by  courts  of 
chancery  in  decreeing  injunctions,  (i  Yeates,  523.  Lessee  of  Che- 
ny  v.  Robinson.)  But  the  act  of  Id  April,  SOT,  §4,  has  provided 
tgainsl  evil.  Still  a  defect  in  tho  law  remains.  No  act  of  assembly 
has  made  it  necessary  to  present  upon  the  record  precisely  the  matter 
m  controversy.  It  is  still  ambiguous,  whether  it  is  the  right  of  pos¬ 
session  or  the  title  that  is  tried.  Now,  the  precise  extent  to  which  a 
record  shall  bar  or  bind,  as  it  respects  persons,  interests  and  things, 
should  in  all  cases,  as  far  as  possible,  appear  from  its  inspection.  This 
rule  is  more  important  in  its  application  to  real  estates,  than  to  inter¬ 
ests  merely  personal,  which  are  transient  and  fugitive  in  their  char¬ 
iot  er. 

The  possibility  of  supplying  the  defects  of  the  record,  or  of  remov¬ 
ing  the  ambiguity  of  it  by  oral  testimony,  cannot  be  deemed  an  equiv¬ 
alent.  either  i.t  point  of  convenience  or  of  effect.  Upon  a  general 
view  of  the  aggregate  of  cases  occurring  throughout  the  Common¬ 
wealth,  during  the  period  necessary  to  bar  a  right  of  entry — it  would, 
we  presume,  he  found  upon  experiment  that  records,  which  should 
contain  a  definite  statement  of  the  very  matter  in  controversy,  would, 
in  the  aggregate,  effect  a  large  economy  of  time  and  money,  as  well 
as  diminish  very  much  the  burden  of  the  administration  of  justice. 

But  plaintiffs  may  in  some  cases  derive  important  advantages  by 
declaring  the  ground  of  their  claim.  The  right  of  possession  should 
always  he  considered  relatively  to  the  parties  claiming  it ;  and  cases 
may,  and  often  do  occur,  in  which  the  party  having  both  the  right  of 
oroperty  and  the  right  of  possession,  need  not  put  in  issue  more  than 
the  latter  right,  whereas  in  others,  lie  may  not  be  able  to  prevail  ex¬ 
cept  upon  the  proof  of  both  rights.  Thus  a  landlord,  who  is  plaintiff’ 
in  ejectment  against  his  tenant,  who  holds  over,  generally  speaking, 
need  only  aver  and  prove  the  demise  and  that  it  has  expired.  It  is 
always  for  the  advantage  of  a  party,  to  put  in  controversy  as  small 
i  part  of  his  rights  as  the  circumstances  of  his  case  will  admit.  For 
example,  it  is  not  for  the  interest  of  the  owner  of  a  tract  of  land,  to 
admit  himself  to  be  dispossessed,  if  such  he  not  the  fact,  nor  that  he 
is  dispossessed  of  the  whole  of  the  tract,  as  against  an  intruder  upon 
a  part.  Nor  is  it  expedient  for  him  to  involve  in  controversy  the  right 
of  property  against  one  who  is  estopped,  or  in  any  way  debarred  from 
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denying  the  existence  of  that  right  in  the  plaintiff.  Besides,  by  nar¬ 
rowing  the  claim,  so  that  it  shall  not  exceed  the  exigency,  the  labor 
of  the  court  and  of  the  jury,  in  the  trial  of  the  cause,  is  not  wasted 
in  unnecessary  trial.  Wo  do  not  propose,  however,  that  the  plaintiff 
shall  be  required  to  declare  or  specially  set  forth  his  title.  To  do  so, 
would,  in  many  cases,  be  attended  with  great  inconvenience  and  haz¬ 
ard.  Still  he  may  with  safety  and  convenience  aver,  in  general  terms, 
whether  it  is  a  right  of  property  or  a  right  of  possession  merely  which 
he  claims — and  thus  much  the  bill  proposes  to  require.  But  as  the 
party  (according  to  a  suggestion  already  made)  must  be  left  free' in 
respect  to  evidence  and  modes  of  proof,  he  may  think  it  expedient  to 
claim  the  right  of  possession  merely,  although  the  only  evidence 
Which  he  has  to  offer  is  matter  touching  the  right  of  property.  This 
course  would  evade  the  object  intended,  which  is  to  make  the  record 
present  a  true  memorial  of  the  actual  controversy,  and  of  the  right 
which  has  been  the  subject  of  adjudication.  Still  we  do  not  think  it 
expedient  that  the  plaintiff  should  be  prevented  from  adopting  it,  if  he 
chooses  to  do  so :  but  in  such  cases  it  seems  proper  to  authorize  the 
court,  upon  the  suggestion  of  either  party,  after  the  trial  and  before 
the  judgment,  to  order  the  declaration  or  statement  to  be  amended,  so 
as  to  correspond  with  the  actual  controversy.  In  this  way,  the  record 
may  be  made'  sufficiently  definite  for  practical  purposes,  while  the 
plaintiff  will  be  untrammeled  in  the  statement  of  his  demand,  and  in 
the  application  of  his  evidence  in  support  of  it.  A  provision  to  this 
effect  is  suggested  in  the  bill. 

VI.  We  come  now  to  the  most  difficult  subject  connected  with  this 
branch  of  the  revision,  viz  :  the  ancient  real  actions.  In  much  that 
has  been  said,  our  object,  in  part,  was  to  prepare  the  way  for  the  con¬ 
sideration  of  this  topic.  To  act  understanding!}’,  it  will  be  necessary 
to  pass  in  review  the  nature  and  object  of  the  ancient  real  writs, 
and  also  to  examine,  with  some  degree  of  minuteness,  the  statutes 
connected  with  them.  These  actions  are  of  several  sorts.  It  is  suf¬ 
ficient,  however,  to  mention  the  writs  of  right,  writs  of  entry,  writs 
of  assize,  and  writs  of- entry  in  nature  of  an  assize.  According  to  a 
passage  cited  from  Bracton,  (fo.  3  28,)  a  writ  of  right  comprehends 
the  right  of  possession  and  the  right  of  property.  It  has  already  been 
observed,  that  the  writ  devised  for  the  action  of  ejectment  (21  March, 
ISO  §12)  is  equally  comprehensive.  Judge  Cooper,  in  his  Notes  to 
Justinian,  (p.  4  4. a)  has  remarked,  that  by  this  act  the  action  of  eject¬ 
ment  is  so  formed,  that  it  differs  from  a  real  action  only,  inasmuch  as 
one  verdict  is  not  conclusive.  It  is  not  intended,  however,  to  assert 
that  in  the  forms  of  practice  it  is  at  all  similar  to  the  ancient  real 
writ  of  right,  (called  in  the  books  droit,  droit)  ;  or  that  a  judgment  in 
the  action,  commenced  by  this  writ,  has  any  other  or  greater  effect 
than  that  which  was  previously  allowed  b}'-  the  courts  to  a  judgment 
in  fictitious  ejectment.  But  where  a  party  sues  a  writ  upon  the  right 
of  property,  and  the  right  of  possession,  why  should  it  not  be  deem¬ 
ed  a  writ  of  right  ?  What  other  legal  right,  besides  these,  can  a  party 
have  in  real  estate  ?  If  the  writ  is  pursued  according  to  its  full  and 
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broadest  import,  the  right  of  property  is  tried  and  passes  in  remjvdi - 
catujn.  We  should  discriminate,  in  a  legal  proceeding,  matters  which 
ai*e  essential  from  those  which  are  not  so.  If  the  former  are  pre¬ 
served,  the  nature  of  the  proceeding  will  remain,  although  the  latter 
should  be  materially  varied  or  totally  changed. 

Now  the  subj3ct  matter  of  the  claim  is  the  most  material  part  of  a 
writ — whether  the  action  be  commenced  by  a  summons,  attachment, 
or  a  capias — whether  the  original  writ  be  followed  by  other  process 
to  effect  the  appearance  of  the  defendant — whether  the  issues  in  fact, 
which  may  be  taken  thereon,  be  tried  by  a  grand  assize,  a  common 
jury,  by  arbitration,  or  by  referees,  are  matters  subordinate  and,  in  a 
sense,  accidental.  They  may  be  indefinitely  varied,  without  effect 
upon  the  essential  qualities  and  object  of  the  proceeding.  Upon  this 
ground,  we  deem  the  writ  of  ejectment,  under  the  act  of  i80fi,  when 
brought  upon  the  title,  a  real  writ  of  right,  and  the  action  a  real  ac¬ 
tion,  and  a  sufficient  substitute  for  the  ancient  writ  of  right  before 
mentioned.  The  mode  in  which  tho  right  of  property  is  tried  upon 
the  writ  of  the  act  of  IStff,  is  equally  well  calculated  to  elicit  and 
establish  the  truth.  A  jury  of  twelve  men,  under  the  direction  of  an 
intelligent  court,  is  as  competent  to  the  decision  of  matters  of  fact  as 
a  grand  assize. 


It  must  not  be  supposed  to  be  a  matter  of  no  importance,  whether 
the  writ  be  considered  merely  as  a  writ  of  ejectment,  or  otherwise, 
according  to  its  true  import  and  character.  In  adjusting  this  part  of 
»he  remedial  law  to  the  law  of  real  property,  we  must  either  make  it 
conform  to  the  theories  of  that  portion  of  the  law,  or  we  must  abolish 
those  theories  wherever  they  would  present  an  impediment  to  the  use 
of  the  remedy.  If  this  writ  be  deemed  a  writ  of  ejectment  merely, 
it  can  be  maintained  only  in  cases  where  the  right  of  entry  exists. 
The  right  of  entry  is  usually  tolled  only  by  lapse  of  time,  but  not  al¬ 
ways.  Thus  in  an  exchange,  there  is  an  implied  warranty ;  and  if 
the  title  of  either  party  prove  defective,  the  other,  it  is  said,  may  enter 
upon  eviction,  (3  Penn.  Rep.  50',  Feather  vs.  Strohecker,)  though  it 
may  have  been  sold  and  conveyed  to  a  bona  fide  purchaser,  for  a  val¬ 
uable  consideration.  But  in  such  a  case,  if  a  purchaser  be  evicted, 
his  only  remedy  would  be,  (it  is  said,)  either  an  action  for  damages 
to  the  amount  of  the  loss,  or  a  writ  of'  right  to  recover  the  lands  given 
by  his  vendor  in  exchange. 

But  it  is  not  proposed  to  alter  the  effect  of  the  judgment  in  the  ac¬ 
tion.  No  evil  has  resulted  from  the  act  of  13th  April,  18' -7.  Be¬ 


sides,  the  right  of  property  in  real  estate  should  not  be  definitively  set- 
tled  bv  the  result  of  a  single  trial  in  ejectment.  The  system  of  plead¬ 
ings  is  not  adapted,  in  many  cases,  to  .present  distinctly,  and  in  a 
narrow  compass,  controversies  which  turn  upon  the  right  of  property. 
They  are  less  so  under  our  present  system  of  conveyancing,  and  our 
equitable  jurisprudence,  than  they  were  in  ancient  times,  when  the 
forms  or  modes  of  conveyancing  were  fewer  and  more  simple.  The 
consequence  is,  that  when  the  inquiry  takes  a  wide  range,  the  danger 
of  imperfect  trial  is  considerable,  even  with  the  best  preparation  :  and 
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the  provision  of  the  act  of  15th  April,  1807,  ought  to  be  expounded 
upon  that  view.  We  may  remark  here,  that  the  peremptory  effect  of 
a  judgment  upon  a  writ  of  right,  contributed  in  no  small  degree  to  its 
disuse.  In  ejectment,  repeated  trials  of  the  title  might  indirectly  be 
had,  bv  chaffering  the  demise  which  in  form  was  the  ground  of  the 
controversy ;  and  the  reasons  for  adopting  this  form  of  proceeding 
gained  strength,  in  proportion  as  the  simple  conveyances  of  the  com¬ 
mon  law  was  displaced  by  the  complicated  system  which  has,  in  Eng¬ 
land,  grown  out  of  the  statute  of  uses.  Indeed,  it  is  this  quality  of 
the  modern  conveyancing  of  that  country,  which  has  contributed, 
more  than  any  other  one  cause,  to  divert  a  large  portion  of  this  branch 
of  litigation  from  the  common  law  courts  into  the  Court  of  Chancery. 

We  conclude  with  expiessing  the  opinion  that  the  writ  of  the  act  of 
the  21st  March,  180  is  a  sufficient  substitute  for  the  grand  writ  of 
right  before  mentioned. 

The  writs  of  entry  were  commonly  brought,  where  the  tenant  or 
possessor  of  the  land  entered  lawfully,  (that  is  without  fraud  or  force, 
13  Ed.  1,  c.  25,)  although  sometimes  they  were  founded  upon  an  entry 
made  by  wrong.  The  forms  of  these  writs  are  very  various,  and  are 
adapted  to  the  title  and  estate  of  the  demandant.  Booth  enumerates 
and  particularly  discusses  twelve  varieties,  (Real  actions  pp.  i  75, 200.) 
fn  general  they  contain  an  averment  of  the  manner  in  which  the  de¬ 
fendant  entered.  At  the  common  law  these  actions  could  be  brought 
only  in  the  degrees ,  but  the  Statute  of  Marlberge,  ch.  3f',  (Rob.  dig. 
147,  cited  as  ch.  29,)  gave  a  writ  adapted  to  cases  beyond  the  degrees, 
called  a  writ  of  entry  in  the  post ,  (Booth,  172-  .)  The  denomina¬ 
tion  of  these  writs  by  degrees,  is  derived  from  the  circumstance  that 
estates  are  supposed  by  the  law  to  pass  by  degrees  from  one  person  to 
another,  either  by  descent  or  purchase.  Similar  to  this  idea,  or  ra¬ 
ther  corresponding  with  it,  are  the  gradations  of  consanguinity  indi¬ 
cated  by  the  very  common  term  pedigree .  But  in  reference  to  the 
writs  of  entry,  the  degrees  recognized,  were  only  two,  and  the  writs 
were  quaintly  termed  (writs  in  the)  per  (and  writs  in  the)  per  and  cni. 
Examples  of  these  writs  are  given  in  Booth  on  R.  A.  p.  p.  178,  >74. 
The  writ  in  the  per  runs  thus:  “Command  A,  that  he  render  unto  B. 
one  message,  &c.,  into  which  he  has  not  entry  except  (per)  by  C,”&c. 
The  writ  in  the  per  and  cni  contains  another  gradation  in  the  trans¬ 
mission  of  the  estate,  and  was  read  thus  :  “Command  A,  that  he  ren¬ 
der  <Ac.  one  message  into  which  he  hath  not  entry  but.  (per)hy  C.  (cni) 
to  whom  the  aforesaid  B,  demised  it  for  a  term  of  years  now  expired.*' 
&c.  (2  Institute  153,  Co.  Litt.  b.  239,  a.)  Booth  however  makes 
three  degrees,  by  accounting  the  estate  in  the  per ,  the  second  degree. 
The  difference  is  not  substantial.  If  the  estate  had  passed  further, 
either  by  descent  or  conveyance  it  was  said  to  be  out  of  the  degrees, 
and  to  such  cases  the  writ  of  entry  on  the  statute  of  Marlberge.  only, 
was  applicable. 

In  these  writs  the  demandant  goes  back  to  some  actual  seizin  in 
himselt  or  in  some  one  under  whom  he  claims,  and,  when  brought 
upon  a  disseizen,  it  depended  upon  the  well  known  principle  (of  con- 
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stant  application  in  the  action  of  ejectment)  that  a  person  in  the  pos- 
sesssion  of  land  may  lawfully  retain  it,  against  all  who  have  no  better 
right,  (Jackson  on  pleadings,  4.)  The  object  of  all  these  writs  is  to 
regain  a  possession  to  which  the  plaintiff  has  the  right,  and  they  differ 
not  in  the  ultimate  object  intended,  from  that  which  in  modern  times 
has  been  gained  by  means  of  the  action  of  ejectment.  It  is  com¬ 
monly  said  that  they  were  not  applicable,  where  estate  demanded  was 
less  than  a  freehold.  It  is  presumed  however  that  this  rule  means 
nothing  more  than  that  they  were  not  adapted  to  recover  an  interest 
inferior  in  its  quality  or  character  to  the  seizen,  or  (as  it  has  been  ex¬ 
plained)  that  bgal  possession  which  is  prima  facie,  evidence  in  the 
right  of  property,  and  not  to  interests  which  purport  to  be  precarious 
or  dependant,  (Co.  Lit.  4  { ,  b.  Hales  Notes.)  In  this,  they  differ  from 
the  action  of  ejectment.  But  in  their  forms  and  the  practices  which 
obtained  upon  them,  are  to  be  found  the  principal  points  of  difference. 
These  writs  were  special* and  they  gave  notice  to  the  tenant  in  a  gen¬ 
eral  way  of  the  case  set  up.  In  fictitious  ejectment,  no  writ  at  all 
wras  issued:  and  the  writ  established  by  the  act  of  1 80  b,  is  general 
enough,  in  its  terms  to  comprise  the  cases  of  all  those  writs,  as  well 
as  the  right  of  property  and  rights  inferior  to  the  seizen.  Why  then 
would  not  the  general  form  of  the  writ  of  the  act  of  1 806,  be  a  suffi¬ 
cient  substitute  lor  all  the  various  and  multiform  writs  of  entry  appli¬ 
cable  to  the  recovery  of  the  possession  of  corporeal  tenements  1  This 
is  the  queslion.  The  advantage  of  notice,  by  the  writ,  of  the  nature 
of  the  claim,  is  the  only  ground  of  preference,  when  the  question  is 
considered  exclusively  in  reference  to  the  advantage  of  defendants. 
This  is  of  slight  value,  because  it  can  scarcely  occur  that  they  should 
not  be  apprised  of  the  ground  of  the  claim  in  time  to  secure  every  ad¬ 
vantage  of  defence.  But  on  the  other  hand  one  general  writ  compre¬ 
hensive  enough  in  its  terms  to  comprise  all  these  cases,  is  more  con¬ 
venient  and  safe  to  the  practitioner,  and  of  course  for  the  advantage 
of  the  plaintiff.  But  these  writs  formed  the  basis  of  pleading.  The 
count  or  (or  in  the  language  of  modern  pleading)  the  declaration,  was 
in  the  ancient  practice,  merely  an  amplification  of  the  writ,  upon  the 
matter  of  which  (or  some  part  of  it)  issue  was  taken.  In  this  there 
was  some  advantage  to  both  parties  as  well  as  the  courts.  It  is  not 
however  an  advantage  at  all  peculiar  or  inseparably  connected  with 
the  manner  of  commencing  the  action  by  special  writ.  The  declara¬ 
tion  may  as  well  be  a  specification  of  the  precise  cause  of  action 
upon  a  general  writ  as  the  amplification  of  the  cause  of  action  gen¬ 
erally  set  forth  in  a  special  writ.  In  other  words,  the  principles  of 
pleading  applicable  to  the  writs  of  entry,  so  far  as  they  are  consistent 
with  the  present  state  of  the  law,  and  will  contribute  to  convenience 
in  the  administration  of  justice,  may  be  engrafted  upon  the  general  writ 
devised  for  the  action  of  ejectment.  The  party  may  be  allowed  to 
declare  upon  that  writ  his  seizen,  right  or  title  in  the  estate  demanded ; 
the  manner  of  the  defendants  entry  into  the  same  whether  by  demise, 
disseizin,  dispossession  of  the  plaintiff  or  otherwise,  according  to  the 
rules  of  the  law,  and  the  practice  of  the  courts  in  similar  cases,  as 
fully  and  effectually  to  all  intents  and  purposes  as  he  might  or  could 
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do  upon  a  writ  of  entry,  and  have  power  to  amend  his  pleadings  as 
in  other  cases.  Such  a  provision  would  annex  to  the  writ  of  eject¬ 
ment  upon  the  right  of  possession.  All  the  advantages  of  the  various 
writs  of  entry  and  their  value,  whatever  it  may  be,  would  be  thus  pre¬ 
served,  and  at  the  same  time  this  portion  of  law  would  be  divested  o i 
those  technicalities  and  minute  practises  which  largely  contributed  to 
its  disuse.  If  it  should  be  thought  expedient  to  retain  the  common  re¬ 
covery,  no  reason  is  perceived  why  the  writ  of  ejectment  would  not 
serve  as  a  valid  foundation  of  the  proceeding  as  well  as  any  of  the 
writs  of  entrv,  nor  whv  the  declaration  or  count  which  is  filed  in  that 
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proceeding,  may  not  without  incongruity  be  applied  to  this  writ  as 
well  as  to  any  of  the  writs  of  entry,  (2  Bl.  Com.  appendix,  No.  V.) 
But  this  subject  will  be  considered  hereafter. 

By  the  rules  of  pleading,  we  intend  the  general  principles  of  tha: 
portion  of  the  law,  depending  upon  the  facts  of  the  case,  and  the  rights 
which  result  therefrom,  divested  of  all  technical  qualities  and  especial¬ 
ly  those  which  are  derived  from  the  forms  of  those  writs.  Many  of 
these  writs  are  applicable  to  estates  or  rights  which  at  present  arc 
unknown,  or  very  unfrequent.  Of  course  the  pleadings  peculiar  to 
such  are  of  no  use.  The  structure  of  a  record,  must  always  depend 
upon  the  state  of  the  facts.  They  will  be  selected  according  to  the 
conclusions  of  the  law  derived  therefrom.  For  pleadings  in  their  es¬ 
sential  qualities  are  mere  forms  of  logic,  or  the  instruments  of  reason 
in  its  application  of  the  law  to  the  fact.  As  the  law  of  rights  changes, 
so  also  will  the  manner  of  pleading  change.  This  must  be  left  entire¬ 
ly  to  the  judgment  of  the  parties  and  their  counsel  in  the  first  instance. 
It  cannot  be  made,  except  in  a  general  way,  the  subject  of  legislation, 
any  more  than  the  forms  or  the  substance  of  the  argument  of  counsel 
upon  the  trial  of  a  cause.  Indeed  good  pleadings  arc  nothing  more 
than  sound  arguments  submitted  in  writing  with  a  view  to  the  opinion 
of  the  court  on  the  case  disclosed,  and  no  impediments  should  be  al¬ 
lowed  to  interfere,  with  their  most  ample  and  efficient  use.  Vv7e  art- 
aware  however  that  the  act  of  i  3th  April,  l  HOT,  §4,  provides  that  the 
plea  in  ejectment  shall  be  “  not  guilty.”  The  effect  of  this  provision 
is  to  declare,  that  the  cause  shall  be  tried  without  pleadings ;  because 
if  the  plea  do  not  correspond  with  the  defence  it  is  without  pertinency 
and,  of  course,  without  use,  except  perhaps  as  a  token  to  the  officer 
that  the  cause  is  ready  to  be  put  upon  the  trial  list.  There  will  be 
some  advantage  in  transferring  from  these  writs  the  law  of  pleadings 
thus  understood,  to  our  general  writs  of  ejectment  upon  the  right  of 
possession.  We  say  ejectment  upon  the  right  of  possession,  because 
for  reasons  already  given  we  apprehend  that  little,  if  any,  advantage 
can  be  derived  from  that  source  where  the  controversy  depends  upon 
the  right  of  property.  But  where  a  case  can  be  specially  stated,  i: 
not  only  gives  notice  to  the  defendant  but  it  tends  to  narrow  the  dis¬ 
pute.  It  may  also  furnish  the  plaintiff  with  the  means  of  estopping 
the  defendant  from  a  defence  which  otherwise  he  may  adduce  and  dis¬ 
cuss  upon  the  trial.  The  act  of  21  st  March,  1 772,  (P.  D.  711)  gave 
to  land-lords  a  summary  proceeding  against  a  tenant  who  holds  over 


the  term.  Yet  cases  ocqur  in  which  the  land-lord  is  compelled  to  re¬ 
sort  to  an  ejectment,,  either  against  the  tenant  or  some  person  who 
came  into  possession  under  him.  In  such  a  case  there  would  be  an 
advantage  in  a  declaration,  which  should  confine  the  controversy  to 
the  fact  of  the  demise,  the  expiration  of  the  term,  and  (in  case  the 
lessee  has  assigned  to  the  person  in  possession)  the  entry  of  the  de¬ 
fendant  under  the  lessee.  This  is  a  proper  case  for  a  wrtt  of  entry, 
and  is  one  of  the  examples  of  the  writ  given  Booth,  (Real  Actions 
arid  there  can  be  no  greater  difficulty  in  framing  a  declaration 
in  this  case  than  would  occur  in  declaring  in  an  action  of  debt  upon  a 
bond.  We  may  add,  that  this  mode  of  proceeding  is  adopted  in  a 
neighboring  State.  Besides  the  extent  of  the  operation  of  the  record 
to  bar  and  bind  the  matter  tried  and  adjudged,  will  appear  with  pre¬ 
cision  upon  the  face  of  it.  If  we  add  to  those  considerations  that  the 
provision  is  not  imperative  upon  the  plaintiff,  but  merely  a  power 
given  him,  which  he  may  use  or  not  at  his  option,  it  will  not  abridge 
his  convenience;  on  the  contrary  it  will  enlarge  the  remedial  effect  of 
the  action  of  ejectment  by  annexing  to  it  every  valuable  means  of  re¬ 
dress,  possessed  by  the  writs  of  entry,  and  thus  render  the  action 
more  convenient  and  effective. 

Finally  this  is  the  safest  course.  The  ancient  actions  should  not  be 
discarded,  as  useless,  until  they  have  thoroughly  proved  to  be  so;  nor 
should  they  be  discarded  as  superseded,  until  the  substitute  has,  in  like 
manner,  been  shown  to  contain  a  full  equivalent  (11  S.  &  R.  271.) 

What  has  been  said  of  the  writs  of  entry  may  be  applied  to  that 
ciass  of  actions  called  assizes,  so  far  as  they  respect  corporeal  estate. 
The  assize  of  novel  de seizin  was  the  common  remedy  to  recover  the 
possession  when  the  right  of  entry  whs  not  taken  away  (Booth  on 
Real  Actions  8 A  Co.  Litt.  278:  Litt.  sec.  487)  and  of  course  it  does 
not  differ  essentially  in  its  principal  object  from  a  writ  of  entry. 

lThe  assize  of  mord> ancester  lies  at  the  suit  of  an  heir  against  a 
stranger  who  has  entered  upon  the  inheritance  descended  to  him  from 
his  father  or  mother  or  from  a  brother  or  sister,  an  uncle  or  aunt,  a 
nephew  or  neice  (Booth  206 :  F.  N.  B.  195.)  The  writs  of  aycl  be- 
sayeland  cosinage  are  of  the  same  nature  as  the  assize  of  mord'an- 
cestor ,  according  to  the  recital  of  the  statute  13  Ed.  1  :  C.  20  (Rob. 
Dig.  15;)  but  applicable  only  to  cases  where  the  inheritance  descended 
from  a  relation  more  remote  than  those  last  mentioned,  as  a  grand¬ 
father,  great-grandfather,  or  some  relation  more  remote  than  the  third 
decree  (Booth  200:  F.  N.  B.  221.) 

We  may  observe  here  the  same  particularizing  quality  in  the  forms 
of  these  writs,  which  has  already  been  remarked  in  the  writs  of  en¬ 
try.  These  cases  also,  all  fall  within  the  scope  of  the  action  of  eject¬ 
ment,  and  we  can  perceive  no  reason  why  the  general  writ  in  that 
action,  with  the  aid  of  pleadings  which  may  be* grounded  thereon,  as 
before  mentioned,  would  not  be  a  full  equivalent  for  these  special 
writs. 

The  Nvprr  Obrit,  appears  to  be  a  writ  of  the  same  nature.  In  one 
respect  it  is  more  general,  and  in  another,  more  particular  in  its  ap- 
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plication.  The  principal  differences  appear  to  be  these;  that  this 
writ  was  brought  by  an  heir  against  a  co-heir,  and  not  against  a 
stranger,  and  it  was  applicable  to  an  inheritance  descended  irom  any 
ancestor,  however  remote. 

This  last  writ  is  kindred  to  the  writ  dc  rationabili  part c,  which  is 
a  writ  of  right,  and  applicable  only  to  real  estate  in  lee  simple.  (Booth 
!  19.)  They  both  he  in  privity  of  blood,  viz;  for  one  parcenie  or 
heir  against  another,  but  the  former  can  be  maintained  only  where 
the  ancestor  died  seized,  whereas,  the  latter  is  exempted  from  this 
restriction.  But  whether  we  regard  them  as  writs  of  right  or  writs  of 
entry,  and  applicable  to  a  fee-simple  or  a  fee-hold,  they  are  compri¬ 
zed  by  the  import  of  the  general  writ  of  the  act  of  2  !st  March,  i  So  6. 

These  distinctions  of  cases  seem  to  have  no  other  object  than  to 
regulate  the  forms  of  the  writ  (which  conveyed  notice  of  the  claim) 
and  of  the  proceedings  upon  it.  They  do  not  appear  to  be  connected 
with  the  right  to  recover,  at  least,  considered  as  the  law  now  is  :  We 
cannot  conceive  therefore,  that  it  could  be  necessary  or  pertinent  to 
any  legal  object,  to  apply  these  distinctions  by  means  of  pleadings, 
upon  a  general  writ ;  but  at  all  events,  the  general  provisions  which 
we  propose,  will  place  at  the  disposal  of  the  party,  every  means  and 
every  convenience  of  redress  to  which  his  rights  may  entitle  him. 

It  is  proper  now  to  bring  into  view  the  statutes  in  force  connected 
with  these  actions.  They  are  for  the  most  part  in  amendment  of  the 
common  law.  They  were  designed  sometimes  to  supply  new  forms, 
sometimes  to  enlarge  the  remedial  effect  of  forms  in  use,  and  some¬ 
times  to  correct  mischiefs  for  which  the  common  law  contained  no 
remedy.  Some  of  them  relate  to  the  organic  principles  of  these  ac¬ 
tions,  some  to  the  pleadings,  and  some  to  the  process  and  practices 
connected  with  them.  By  a  brief  analysis  of  their  contents,  it  will 
easily  appear  what  portion  of  these  provisions  is  peculiar  to  the  par¬ 
ticular  and  especial  forms  of  these  wrrits,  and  which,  upon  the  plans 
suggested,  may  he  dispensed  with,  and  w)  at  parts  establish  rules 
which  should  be  preserved  and  made  applicable  to  general  purposes ; 
and  finally,  what  part  may  be  in  effect  abolished,  by  prohibiting  the 
common  law  practice  wrhich  they  were  intended  to  correct. 

We  have  felt  it  incumbent  upon  us  to  make  this  examination,  be¬ 
cause  anv  suggestion  which  we  might  submit  without  it,  would  be  con- 
jectural  and  hazardous,  and  its  adoption  might  be  attended  with  mis¬ 
chievous  results. 

1st.  The  first  of  these  statutes  which  we  shall  notice,  is  the  statute 
5$..  Hen.  >.  0.  0.  (A.  D.  i£67.)  Rob.  Dig.  147.  It  provided  for 
the  writ  of  entry  ( svr  disseizin  in  the  po  t.)  In  substance  ii  is  this. 
“If  alienations  be  made  in  so  many  degrees  that  the  common  forms  of 
that  writ  are  not  applicable,  the  party  may  have  a  writ  of  entry  with¬ 
out^  making  mention  of  the  degrees,  to  recover  his  seizin,  into  whose 
hands  the  same  mav  have  come,  bvsuch  alienations.”  The  meaning 
of  the  denomination  of  writs  by  degrees,  has  been  explained.  It  was 
called  a  writ  of  entry  in  the  post,  because  it  avers  that  the  defendant 
hath  not  entry  into  the  lands,  &c.  except  'post )  after  a  disseizin. 
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This  fo  rm  of  writ  was  usually  adopted  in  cases  of  common  recovery, 
to  avoid  as  far  as  possible,  the  hazard  of  error  by  wrong  or  illegal 
vouchers.  (Booth.  R.  A.  176.)  Many  common  recoveries  have  been 
suffered  in  this  state,  and  it  is  presumed  that  most  of  them  were  groun¬ 
ded  upon  this  writ.  The  act  of  2.7th  January,  1  43--30,  §  .  and  the 
act  of  13th  April,  1*91,  §20.  recognized  this  kind  of  proceeding,  and 
of  course,  the  use  of  this  writ,  or  any  other  winch  should  be  proper 
for  |he  object.  Indeed,  before  the  act  of  1 6th  January,  19 ),  it  was 
necessary  to  resort  to  this  writ  of  entry,  or  to  some  other  writ  less 
eligible,  in  all  cases  where  a  common  recovery  was  necessary.  It  is 
thought  by  some  that  the  act  of  16th  January,  1799,  does  not  attain 
all  the  objects  of  the  act  of  174  -30.  (9th  S.  &  R.  .>55  :  also,  1st 
Preston’s  abstracts  of  Title,  174,  Et  Sequ. 

We  shall  have  occasion  to  discuss  this  subject  hereafter,  at  present 
we  need  advert  only  to  a  remark  already  made,  that  if  it  should  be 
thought  expedient  to  retain  the  common  recovery  it  might  under  the 
provision  suggested  relative  to  ejectment,  be  suffered  upon  the  substi¬ 
tuted  writ  with  Tull  effect,  or  a  proviso  excepting  from  the  operation  of 
the  act  this  species  of  conveyance,  certainly  would  preserve  the  con¬ 
veyance  in  its  full  vigor  and  effect. 

This  writ,  however,  may  be  used  where  no  common  recovery  is  in¬ 
tended.  But  whatever  may  be  its  use  and  value  for  any  purpose,  (in¬ 
cluding  even  the  common  recovery,)  it  is  believed  that  the  general 
form  of  the  writ  of  ejectment,  as  already  suggested,  may  be  with  safe¬ 
ty  substituted  for  it  in  the  manner  proposed.  The  statute  itself  is  a 
precedent  for  this  kind  of  change.  The  new  writ  allowed  by  it  was 
expressed  in  more  general  terms  than  others  of  the  class  to  which  it 
was  added,  and  its  effect  was  to  enfranchise  the  practitioner  and  the 
party,  in  all  cases  where  it  might  be  used,  from  the  technical  rules, 
and  (as  it  is  said  by  Booth,  R.  A.  176,)  also  from  the  perils  attendant 
upon  the  forms  of  the  more  special  writs.  The  change  which  we 
propose  is  similar  in  kind  but  much  greater  in  extent,  it  will  super¬ 
sede  the  whole  of  that  part  of  the  ancient  law  connected  with  the  real 
writ :  and  no  greater  care  or  exactness  in  the  use  of  this  writ  for  any 
purpose  will  be  required,  than  the  courts  have  hitherto  enforced  when 
it  has  been  used  as  the  foundation  of  an  action  of  ejectment.  This 
measure  of  liberality  is  ample — quite  as  much  so  as  the  interests  of 
justice  will  admit. 

2.  The  next  statute  to  which  we  shall  advert,  is  the  1  3  Ed.  I.  C. 
3,  A.  D.  123  ,  (Rob.  Dig.  14A)  This  statute  extends  the  remedy  by 
a  writ  of  entry.  It  recites  as  the  grievance,  that  it  is  hard  that  the 
wife  who  has  lost  her  land  by  the  default  of  the  husband  should,  after 
his  death,  be  put  to  her  writ  of  right.  To  correct  this  hardship,  the 
statute  allows  her  a  writ  of  entrv,  called  a  cut  in  vita.  The  same 
kind  of  writ  is  also  given  by  the  statute  to  heirs  and  reversioners  after 
a  judgment  by  the  default  of  a  tenant  for  life.  Thus  far  the  provis¬ 
ions  of  this  statute  may  be  supplied,  as  before  stated,  by  a  more  gen¬ 
eral  and  comprehensive  writ  used  in  ejectment. 

The  residue  of  this  statute  relates  to  the  pleadings  and  practice  in 
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such  cases,  which  may  be  engrafted  upon  the  writ  of  ejectment,  when 
brought  upon  the  right  of  possession ;  we  say  possession ,  because  it 
brought  upon  tl\e  right  of  property,  the  plaintiff  would  incur  the  hard¬ 
ship  against  which  this  statute  was  intended  to  provide. 

The  first  of  these  provisions  which  we  shall  notice  is  this:  “I I  the 
husband  be  absent  or  will  not  defend  the  right  of  the  wife,  or  will, 
against  her  consent,  render  the  lands,  the  wife  shall  be  admitted  at 
any  time  before  judgment  to  answer  the  demandant  and  defend  the 
suit.” 

This,  as  a  rule  of  justice,  is  perfectly  right  and  proper  to  be  incor¬ 
porated  with  our  laws.  As  a  rule  of  practice,  it  may  without  difficul¬ 
ty  be  transferred  to  the  substituted  writ  of  ejectment.  It  is  in  perfect 
harmony  with  the  existing  practices  of  our  courts. 

That  part  of  the  statute  which  relates  to  pleadings,  provides  for  the 
application  of  an  important  principle.  It  will  be  clearly  seen  from  the 
following  details  :  If  the  tenant  being  sued  by  the  wife,  pleads  that 
he  entered  (the  land)  by  judgment,  and  it  shall  be  found  that,  although 
true  in  fact,  the  judgment  was  rendered  by  default,  the  tenant  or  de¬ 
fendant  shall  then  shew,  if  it  be  required  of  him,  his  right  according  to 
the  form  ot  the  writ  which  he  purchased  against  the  husband  and  wife, 
and  if  he  can  verify  that  he  had  a  right  in  the  land  demanded,  the  wo¬ 
man  shall  gain  nothing  by  the  writ — otherwise,  she  shall  recover. 
The  same  rules  of  pleadings  are  applied  to  the  case  of  a  reversion, 
(6  Co.  Rep.  v,  9,  Ferrer’s  case.) 

In  these  cases  the  rule  is  inverted  which  makes  the  defendant  s  pos¬ 
session  a  sufficient  protection  to  him  until  a  superior  right  is  shown  by 
the  plaintiff.  The  wife  recovers  on  her  antecedent  possession,  not¬ 
withstanding  the  intervening  coverture  and  judgment,  unless  the  de¬ 
fendant  fortifies  his  possession  by  shewing  a  right  in  himself  at  the 
time  of  the  recovery.  In  effect  it  compels  him  to  do  that,  as  a  defend¬ 
ant,  which  he  must  have  done  in  his  suit  against  the  husband  and 
wife,  if  defence  had  been  made.  The  same  remarks  may  be  applied 
to  the  case  of  a  reversioner,  and  a  tenant  of  the  land,  who  entered  un¬ 
der  a  judgment  by  the  default  or  confession  of  a  tenant  for  life.  We 
are  aware  that  the  binding  force  of  a  judgment  so  obtained  against  the 
wife,  may  be  supposed  to  be  superseded  by  the  more  general  provi¬ 
sions  of  the  statute  52  Hen.  VIII.  c.  2Q,  sect.  6,  (Rob.  Dig.  22 1.  1 

Roscoe  on  real  actions,  285.  8  Bl.  Com.  172.)  But  if  so,  it  is  not 

clear  that  the  wife,  relying  on  that  statute  to  avoid  the  act  of  her  hus¬ 
band,  would  not  in  an  action  of  ejectment  be  required  to  make  proof 
of  her  title.  Still  this  last  mentioned  statute  does  not  apply  to  the 
case  of  reversioners. 

This  principle  of  the  statute  13  Ed.  I.  c.  8,  is  also  just,  and  should 
be  retained  for  the  benefit  of  all  persons  similarly  situated.  It  may  be 
done  by  incorporating  the  principle,  and  by  allowing  the  application 
of  it  through  the  medium  of  pleadings  upon  a  writ  of  ejectment  brought 
upon  the  right  of  possession.  Upon  such  a  writ  the  wife  may  declare 
her  former  seizin  of  the  lands  demanded,  her  subsequent  marriage, 
the  suit  brought  against  herself  and  her  husband,  and  the  judgment 
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by  the  default,  a  confession  of  her  husband.  Upon  proof  of  these  facts 
her  right  to  be  restored  will  prima  facie  be  established.  .  The  defend¬ 
ant  may  plead  to  this  declaration  that  at  the  time  of  the  recovery  had 
as  aforesaid,  he  had  good  right  to  the  land  which  he  then  demanded. 
This  plea  would  confess  and  avoid  the  declaration  according  to  the 
provisions  of  this  statute,  and  upon  proof  of  his  title,  the  wife  will  be 
defeated  of  her  claim. 

The  same  course  of  proceedings  will  be  applicable  to  every  case  in 
which  the  law  requires  or  may  require  proof  of  title  by  a  defendant, 
in  order  to  protect  his  possession.  These  cases  are  not  numerous  ;  yet 
there  are  several,  and  however  few  they  may  be,  the  law  would  be 
imperfect  if  no  equitable  or  fit  provision  be  made  for  the  trial  of  them. 
A  distinct  writ  is  not  necessary  for  this  purpose.  The  provision  is 
sufficient  which  enab  es  the  parties  by  means  of  alternate  allegations 
of  facts  in  the  form  of  statements  or  pleadings,  to  avail  themselves  of 
the  provisions  of  the  law  applicable  to  the  particular  case.  It  was  a 
most  valuable  property  of  pleadings,  that  although  founded  upon  gen¬ 
eral  forms  of  writs,  they  may  be  so  adjusted  as  to  give  each  party  the 
full  benefit  of  his  legal  rights,  both  as  it  respects  the  rules  of  justice  and 
the  modes  of  attaining  it. 

The  concluding  clause  of  this  statute  is  a  remark  or  comment  upon 
its  own  provisions,  viz:  that  in  these  cases  two  actions  do  concur; 
one  between  the  demandant,  who  is  the  wife,  and  the  tenant  who  is 
plaintiff  in  the  judgment  obtained  against  the  husband  and  wife  ;  the 
ofher  between  the  tenant  showing  his  right,  and  the  demandant.  Two 
actions  in  effect  concur,  because  the  tenant,  after  the  demandant  has 
made  out  her  case,  cannot  rely  upon  his  possession  or  upon  the  judg¬ 
ment  under  which  he  entered  upon  the  land.  He  must,  so  to  speak, 
proceed  in  the  former  action,  which  is  in  effect  revived  by  force  of  the 
statute,  and  proceed  to  prove  his  title  according  to  the  form  of  the  writ 
which  he  sued  out,  in  like  manner  as  he  would  have  been  obliged  to 
do  in  that  suit,  if  his  demand  had  been  contested.  (  2  Inst.  346.)  It  is 
as  in  the  action  of  replevin,  each  party  becomes  actor  and  also  de¬ 
fendant  in  different  stages  of  the  proceedings.  The  method  which  we 
propose,  assimilates  the  proceedings  to  the  other  actions. 

• .  The  statute,  i  3  Ed.  1,  c.  25,  (Rob.  Dig.15  ',)  is  next  to  be  noticed. 
This  statute  extends  the  remedy  by  the  assize  of  novel  disseizin,  and 
by  the  writ  of  entry  to  some  new  cases.  It  also  contains  some  pro¬ 
visions  against  false  pleadings,  and  it  regulates  the  practice  in  what  is 
called  the  certificate  of  assize — a  proceeding  which  took  place,  upon 
cause  shown  by  the  defendant,  in  case  of  a  judgment  rendered  against 
him  in  his  absence.  At  present,  we  are  concerned  only  with  the  first 
clause  of  the  statute,  which  extends  the  remedies  by  assize  and  the 
writ  of  entry.  The  remedy,  for  which  these  writs  were  substituted, 
was  called  a  quod  permittat ,  which  is  a  writ  of  right  in  its  nature, 
and  was  attended  with  great  delay,  ( i  Booth,  R.  A.  238,  2  Inst.  4t  1.) 
A  better  method  would  have  been  the  alteration  of  the  appropriate  ac¬ 
tion,  so  as  to  have  made  it  equally  convenient  and  expeditious ;  but 
in  this  case,  as  in  many  other  cases,  the  parliament  preferred  the 
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more  compendious  method  of  substitution,  to  the  reform  of  the  ap¬ 
propriate  action.  The  rights  for  which  this  statute  provides  are  in¬ 
corporeal  hereditaments,  consisting  of  profits  a  prendre,  as  they  an 
called,  such  as  common  of  pasture,  common  of  turf  lands,  of  fishing, 
and  such  like  commons,  appendant  to  freehold  or  in  gross,  (if  granted 
by  deed  for  term  of  life.)  During  the  life  of  the  wrong-doer,  the  as¬ 
size  of  novel  disseizin  was  the  proper  remedy  :  after  his  death,  redress 
was  obtained  by  a  writ  of  entry.  The  judges  of  the  Supreme  Court, 
who  reported  this  statute,  omitted  certain  portions  of  it,  which  relate 
to  other  kinds  of  estates,  not  existing  in  Pennsylvania.  By  retaining 
those  above  specified,  they'  indicated  their  opinion  of  their  existence 
in  this  State,  and  of  the  propriety  of  the  remedy  provided  for  the  in¬ 
fringement  of  them  by'  the  statute. 

In  the  case  ot  W  ltherovv  vs  Reller,  ( 1  S  S.  A  R.  2,  the  late  chiei 
justice  Tilghman,  whose  opinions  are  distinguished  by  a  cautious,  as 
well  as  comprehensive  consideration  of  their  subject  matter,  expresses 
his  belief  that  cases  may  arise  in  which  the  action  of  ejectment  would 
not  be  an  adequate  remedy.  He  adds,  that  there  are  rights  existing 
which,  in  case  of  a  disseizin,  could  not  be  recovered  by  an  ejectment, 
such  as  rents,  commons,  and  all  incorporeal  hereditaments,  for  none 
of  which  an  ejectment  lies.  He  remarks — “  In  many,  and  I  believe 
in  most  of  the  States  of  the  Union,  other  actions  than  ejectment  are 
in  practice  for  the  recover}'  of  real  property,  and  I  can  see  nothing  so 
singular  in  our  own  condition  as  should  exclude  them,  even  if  the 
court  had  the  power.” 

Cases  of  this  nature  have  already*  occurred  in  this  country,  ( 1  2  S. 
&  R.  32,  11  Johns.  Rep.  49.1,  16  Johns.  Rep.  14,  30.)  There  are 
many7  private  acts  of  Assembly  granting  ferries  to  individuals  and 
their  heirs.  A  quod  permit  tat  was  the  remedy  anciently  used  to  en¬ 
force  a  right  of  free  passage  over  water,  (Old  Lib.  Int.  fo.  80,  a.) 

Fisheries  are  also  a  species  of  property  common  in  this  State.  It 
has  been  held  that  ejectment  will  not  lie  for  this  species  of  property, 
(Cro.  Car.  492,  see  Co.  Litt.  4,  b,  Davies  Rep.  id!,)  but  this  has 
been  denied,  (l  T.  R.  3:8.) 

It  is  not  necessary  to  enumerate  examples  of  hereditaments,  and 
real  interests,  which  do  not  admit  of  an  entry.  However  few  these 
rights  may'  be  at  present,  they  will  become  more  numerous  and  diver¬ 
sified  in  their  nature  and  objects,  in  proportion  as  the  population  of 
the  Commonwealth  increases.  The  division  of  property  under  our 
intestate  laws,  and  the  almost  unrestrained  power,  which  the  owners 
of  property  have  to  contract  in  relation  to  it  and  to  dispose  of  it  by 
will,  may  be  regarded  as  causes  which  tend  naturally  and  inevitable 
to  produce  incorporeal  rights,  of  the  nature  of  those  referred  to.  The 
civil  law,  and  the  laws  of  France,  furnish  a  more  full  exemplification 
of  the  exigencies  of  a  dense  population,  and  consequently  a  much 
greater  variety  of  combinations  and  divisions  of  interests  and  estates, 
than  can  be  derived  from  the  present  condition  of  this  Commonwealth, 

t  - 

or  of  this  country. 

The  action  of  ejectment,  as  at  present  constituted,  cannot  be  applied 


94 


to  this  class  of  cases.  The  writ  contained  in  the  act  of  1606,  was 
designed  for  the  recovery  of  property  susceptible  of  actual  possession, 
ft  requires  a  description  of  the  property  by  boundaries,  and  an  aver¬ 
ment  of  quantity  by  acres.  Although  the  action  previously  to  this 
act  was  almost  wholly  fictitious,  yet  it  never  was  attempted  to  oblit¬ 
erate,  even  by  fictions,  the  distinction  between  corporeal  and  incorpo¬ 
real  estate,  for  the  purpose  of  applying  this  remedy,  (1 1  S.  &  R.  274.) 

Obviously  a  new  form  of  writ  is  necessary  for  this  class  of  cases 
— nep  at  least  so  far  as  it  respects  the  description  of  the  property, 
which  is  the  subject  of  the  controversy,  and  the  injury  complained  of. 
Such  a  writ  we  propose,  because  it  is  necessary  to  preserve  the  sim¬ 
plicity  and  truth  of  our  forms.  Still  we  retain  the  name  44  ejectment 
as  the  denomination  of  the  action,  so  that,  upon  the  plan  suggested, 
we  shall  have  but  one  general  form  of  action  for  the  trial  of  rights, 
to  the  property,  possession  and  enjoyment  of  real  estate,- whether  cor¬ 
poreal  or  incorporeal.  This,  we  conceive,  is  doing  merely  what  the 
Legislature  of  1806  intended. 

We  will  now  advert  to  some  of  the  effects,  which  wre  suppose  the 
plan  proposed  will  produce  upon  that  part  of  the  ancient  law  which  is 
most  at  variance  with  modern  practice,  and  likewise  to  some  altera¬ 
tions,  which  may  be  made  without  hesitation,  if  the  remedial  effects 
of  the  ancient  writs  may,  in  this  manner,  be  preserved.  In  doing  so, 
several  other  statutes  will  come  under  consideration. 

In  the  first  place,  it  is  obvious  that  the  ancient  doctrine  concerning 
writs,  (which  is  to  a  considerable  degree  voluminous  and  complicated,) 
will  be  supplied  by  the  more  simple  system  connected  with  our  writ 
of  ejectment. 

It  has  already  been  said  that  the  classification  of  rights  in  the  an¬ 
cient  law,  for  the  purposes  of  remedy,  was  much  too  minute  for  con¬ 
venience  :  the  practitioner  was  obliged  to  enedunter  perils  at  the  first 
step  in  selecting  the  proper  writ,  because  an  error  in  the  selection,  or 
even  a  slight  deviation  from  the  established  form,  was  sufficient  to 
defeat  the  action.  In  the  case  of  Witherow  vs.  Keller,  the  count  was 
deemed  to  be  defective  by  the  late  chief  justice  Tilghman,  for  want  of 
an  averment  of  the  value  of  the  espleea  taken— an  averment  in  the 
nature  of  evidence,  and  referable  to  the  question  of  seizin,  (Bracton, 
fo.  376,  a,  Glano,  8  ,  note  by  Beams.) 

The  amount  of  learning  required  for  the  successful  management  of 
this  preliminary  matter,  was  very  considerable.  The  alteration  pro¬ 
posed  will  supersede  all  this  portion  of  the  ancient  law,  which  iu  truth 
is  of  no  real  value. 

In  the  second  place,  by  the  method  proposed,  the  doctrines  of  seizin 
and  disseizin,  will  for  the  purpose  of  remedy  be  merged,  or  rather 
blended  with  the  modern  doctrine  of  possession  end  dispossession.  In 
this  respect,  it  will  supersede  another  portion  of  the  ancient  law,  con¬ 
siderable  in  amount,  and  highly  technical  in  its  character.  A  real 
action  can  be  maintained  only  against  the  tenant  of  a  freehold.  If 
the  defendant,  therefore,  has  not  an  estate  of  freehold  in  the  real  estate 
in  controversy,  it  is  decisive  against  the  action,  (2  Saunders,  44,  note.) 
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Pleas  turning  upon  this  point  are  frequent.  They  involved  the  tech¬ 
nical  doctrine  of  seizin  in  many  of  its  qualities,  which  do  not  frequently 
come  in  question  in  modern  practice.  The  unbending  nature  of  the 
rule  under  consideration,  is  shown  by  the  fact,  that  several  statutes 
were  necessary  to  relieve  against  the  hardships  produced  in  some 
cases  by  its  operation.  But  upon  the  plan  proposed,  the  form  of  the 
writ  dues  not  depend  upon  the  distinction  between  seizin  and  that  kind 
of  possession  which  is  inferior  to  seizin.  This  distinction  will  operate 
onlv  when  it  is  an  element  of  the  right  to  be  enforced,  or  of  the  lia- 
bility  to  answer,  and  therefore  only  when  it  is.  in  fact,  a  part  of  the 
merits. 

It  is  not  easy  to  conceive  a  case  in  which  the  quantity  or  quality 
of  the  defendant’s  estate  could  be  important  even  in  this  point  of  the 
view,  when  the  object  of  the  plaintiff  is  merely  to  acquire  the  posses¬ 
sion  which  the  defendant  has,  without  affecting  the  claims  of  other 
persons  not  party  to  the  action.  Yet  the  plaintiff  may  see  proper  to 
set  up  a  claim  in  his  declaration,  upon  the  general  writ,  which  the  de¬ 
fendant  may  not,  on  the  ground  of  a  defect  of  tenure  in  himself  or  in 
the  plaintiff*,  be  liable  to  answer;  and  in  that  case,  the  plea  would  be 
in  bar  of  the  action,  rather  than  in  abatement  of  the  writ.  It  is  es¬ 
sential  to  a  plea  in  abatement,  (properly  so  called)  that  it  should  give 
the  plaintiff  a  better  writ.  But  the  general  writ  proposed  is  proper  for 
all  the  cases,  and  of  course,  no  other  writ  can  be  given.  The  action 
of  dower,  although  not  within  the  scope  of  the  writ  proposed,  will  fur¬ 
nish  an  illustration  of  the  manner  in  which  pleas  of  this  nature  may 
effect  the  merits.  Dower,  generally  speaking,  is  a  demand  which  the 
widow  has  against  the  heir  for  the  third  part  of  her  husband’s  real  es¬ 
tate.  The  heir  ought  to  set  it  out  to  her  by  metes  and  bounds.  She 
may,  and  ought  to  require  him  before  suit  brought,  to  do  so.  With 
him  aione  can  her  rights  be  definitively  and  permanently  adjusted. 
If  a  lessee  of  the  heir  were  to  set  out  her  dower  by  agreement  with 
her,  the  act  will  become  void  on  the  termination  of  the  lease.  If 
therefore,  she  were  to  bring  her  action  against  the  lessee,  it  is  obvious 
that  she  is  seeking  redress  of  one  who  has  no  power  to  give  it,  and 
upon  a  plea  of  non  tenure ,  the  action  ought  to  be  defeaLed  ;  not  only 
because  the  act  would  be  useless,  but  because  the  lessee  is  not  liable 
in  any  form,  to  the  demand  made  against  him.  (2.  Saund.  Rep.  44, 
[n.)  3.)  Now,  as  it  is  proposed  to  allow  plaintiffs  to  make  use  of  the 
writ  of  ejectment  for  the  enforcement  of  any  right  to  the  possession  of 
land,  in  whatever  manner  or  form  that  right  may  accrue,  it  is  proba¬ 
ble  that  these  pleas  may  become  important  in  a  similar  way,  and  to 
'his  extent  it  is  not  possible  to  prevent  defences  depending  upon  tenure, 
without  altering  the  law  upon  which  the  right  of  parties  depend.  But 
upon  the  plan  suggested,  the  distinction  between  the  seizin  and  inferior 
possessory  rights,  will  cease,  as  means  of  defeating  the  writ  where 
the  defendant  is  liable  to  the  action.  Beyond  this,  we  need  not  at 
present  inquire.  Nor  can  any  difficulty  in  this  respect  result  from  the 
alteration  proposed  in  the  action  of  trespass.  The  theory  of  that  ac¬ 
tion  is  not  altered.  It  is  still  founded  upon  the  idea  of  an  injury  done 
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to  a  possession.  The  alteration  respects  the  idea  of  possession .  it 
is  proposed  in  substance,  that  the  possession  of  real  estate  once  law¬ 
fully  acquired,  shall  not  be  instantly  lost  without  the  will  of  him  who 
has  it.  On  the  contrary,  it  shall  be  deemed  to  continue  (according  to 
the  analogy  of  the  statute  Hen.  7.)  during  three  years  from  the  torti¬ 
ous  entry.  But  it  is  not  proposed  to  oblige  the  injured  party  to  resort 
to  the  action  of  trespass,  if  he  sues  during  that  period.  He  may 
waive  the  benefit  of  the  provision,  and  admit  himself  dispossessed  at 
at  any  time  after  the  entry  of  the  wrong-doer.  If  he  prefers  to  do  so, 
he  will  of  course  commence  an  action  of  ejectment.  The  idea  of  al¬ 
lowing  a  party  to  admit  himself  disseized  or  dispossessed,  (although  in 
contemplation  of  law  he  is  not,)  for  the  purpose  of  a  remedy,  is  nei¬ 
ther  new  nor  uncommon.  (Co.  Litt.  133.  (C.)  note  (7)  Cro.  Car.  303.) 
By  this  alteration  of  the  theory  of  seizin  or  possession,  we  enlarge  the 
remedial  effect  of  the  action  of  trespass,  without  diminishing  that  of 
ejectment.  During  three  years,  the  remedies  are  concurrent  as  means 
whereby  a  party  may  regain  his  possession  in  fact,  as  against  a  per¬ 
son  who  occupies  under  a  tortious  entry.  But  at  the  expiration  of 
three  years  the  possession  is  divested,  and  the  party,  if  his  object  is  to 
regain  it,  must  resort  to  the  action  of  ejectment.  Still  however,  the 
action  of  trespass  would  lie  for  the  breaking  and  entering,  in  the  same 
manner  as  it  has  hitherto,  until  it  should  be  barred  by  the  act  of  limi¬ 
tations. 

3.  It  is  proper  now  to  advert  to  certain  statutes  in  force,  relaxing 
the  common  law  rule  which  requires  real  writs  to  be  brought  against 
tenants  of  the  freehold  ;  they  are  the  following,  viz  :  1  Rich.  2,  ch.  9; 
Rob.  Dig.  43-1 ;  \  Hen.  4,  ch.  7  ;  Rob.  Dig.  163  ;  1  1  Hen.  6,  ch.  3  ; 
Rob.  Dig.  1 6  . 

These  statutes,  which  were  enacted  to  prevent  particular  mischiefs, 
produced  results  which  the  framers  of  them  perhaps  did  not  design  or 
foresee.  The  like  has  often  happened.  They  were  enacted  before 
the  action  of  ejectment  was  used  for  the  recovery  of  the  possession  of 
lands,  and  it  is  not  improbable  that  they  contributed  in  some  degree  to 
prepare  the  way  for  the  change  in  the  remedial  law  before  mentioned. 

One  of  the  evils  which  the  statute  1  R.  c.  9,  (Rob.  Dig.  434,) 
was  designed  to  correct,  respected  the  rule  just  mentioned.  It  was  re¬ 
moved  by  dispensing  with  the  rule.  By  the  recital  of  the  statute  it 
appears  that  the  feoffments  were  often  made  by  disseizors  to  persons 
of  whose  names  the  disseizees  could  have  no  knowledge,  with  intent 
(as  it  is  said  in  the  statute  4  H.  4,  c.  7.  Rob.  Dig.  163,)  “to  make  the 
disseizees  to  be  ignorant  against  whom  they  may  take  their  writ.” 
The  statute  also  had  another  object,  viz  :  to  prohibit  gifts  and  feoff¬ 
ments  of  goods  of  lands  collusively  made  for  the  purpose  of  mainte¬ 
nance,  and  to  make  void  such  gifts  and  feoffments  if  made. 

The  law  of  maintenance  has  been  changed  since  that  time  in  many 
respects,. and  in  regard  to  fraud  the  common  law  is  much  less  defect¬ 
ive  in  its  provisions  for  punishing  than  it  is  in  preventing  it.  Besides^, 
these  portions  of  the  statute  are  not  pertinent  to  the  present  inquiry. 
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The  clause  which  requires  observation  provides,  “  that  the  dissei¬ 
zees  shuil  liave  their  recovery  against  the  first  disseizors,  as  well  of 
the  lands  and  tenements  as  of  their  double  damages,  without  regard  to 
such  alienations  where  the  feoffors  take  the  profits.  But  in  such  case 
they  must  commence  their  action  within  one  year  after  the  disseizin 
done.5 

The  statute  4  H.  c.  7,  (Rob.  Dig.  163,)  referring  to  this  statute, 
recite;  nearly  the  whole  substance  of  it,  and  then  proceeds  to  enlarge 
the  limitation  (of  one  year]  to  the  life  of  the  disseizors,  if  the  dissei¬ 
zors  continue  to  take  the  profits  at  the  time  of  the  suit  brought.  But 
as  to  all  pleas  of  land  not  depending  upon  a  disseizin,  the  limitation 
continued  to  be  the  same  as  that  prescribed  by  the  statute  1  R.  2,  c.  9. 
This  statute  (4  H.  4,)  was  thought  by  some  to  have  been  intended  only 
for  writs  of  assize  of  nov$l  disseizin,  as  appears  by  the  statute  1 1  Hen. 
6,  c.  o.  But  the  mischief  was  equally  great  to  the  plaintiff  or  de¬ 
mandant  in  other  writs  grounded  upon  a  novel  disseizin.  To  remove 
the  doubt,  therefore,  and  to  correct  the  law  if  the  doubt  were  well 
founded,  the  statute  1 1  Hen.  6,  c.  3,  (Rob.  Dig.  1 65,)  provided  that 
in  writs  grounded  upon  a  novel  disseizin,  the  disseizees  may  recover 
thereby  against  the  disseizors  or  their  feoffees,  if  they  are  pernors  of 
the  profits  at  the  time  of  the  writ  purchased,  notwithstanding  feoff¬ 
ments  or  gifts  to  other  persons  for  delay. 

These  statutes  allowed  a  real  writ  to  be  maintained  against  the  per¬ 
nor  of  the  profits  (as  he  was  called)  although  he  should  not  be  tenant 
of  the  freehold  ;  and  if  the  defendant  should  plead  his  want  of  seizin 
the  plaintiff  might  reply  that  the  defendant  disseized  him,  and  made  a 
feoffment  to  persons  unknown  and  takes  the  profits,  (Booth,  R.  A. 
2' 7.  2  Int,  445.)  These  statutes  also  by  relaxing  the  doctrine  of 
tenure,  as  connected  with  these  wiits,  enlarged  very  much  their  effect; 
and  although  the  doctrine  of  tenure  was  rigorously  enforced  in  other 
cases,  yet  the  alteration  of  the  law  made  by  these  statutes,  seems  to 
be  the  first  step  by  which  the  transition  from  the  ancient  to  the  modern 
remedial  law  of  real  property  actions  was  effected.  One  would  sup¬ 
pose  that  these  statutes,  by  adding  value  to  the  ancient  remedies,  would 
have  tended  to  perpetuate  their  use.  But  the  relief  extended  only  to  a 
class  of  cases.  Besides  there  were  other  causes  in  action  not  connect¬ 
ed  with  the  doctrines  of  tenure  which  contributed  to  their  disuse.  And 
as  experience  of  the  operation  of  these  statutes  evinced  that  the  doc¬ 
trine  of  seizin  and  tenure  was  not  essential  to  effectuate  the  ends  of 
justice,  when  administered  in  actions'  theoretically  founded  thereon,  it 
naturally  would  supply  an  argument  for  the  substitution  of  other  ac¬ 
tions  in  which  no  seizin  or  feudal  tenure  was  supposed. 

These  statutes  need  not  therefore  be  incorporated  into  our  laws,  if 
one  writ  should  be  substituted  and  be  made  applicable,  as  proposed,  to 
all  varieties  of  tenure  or  possession  and  claim. 

Another  effect  of  the  proposed  alteration  will  be  to  dispense  with 
the  whole  apparatus  of  process  upon  the  original  writ,  or  what  is  call¬ 
ed  mesne  process.  The  writs  in  ejectment  which  we  propose  are,  in 
the  proper  sense,  original  writs.  They  are  also  the  only  writs  ne- 
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cessary  for  the  complete  institution  of  a  suit  according  to  the  course 
of  the  practice  in  the  action  of  ejectment.  In  the  ancient  real  actions 
several  writs  were  issued  in  succession,  to  compel  the  appearance  of 
a  defendant.  In  some  actions  .the  original  writ  was  a  summons;  if 
that  writ,  when  issued,  proved  ineffectual,  process  of  attachment  was 
issued,  which  might  be  followed  by  process  of  distress  finite  and  in¬ 
finite^  If  the  defendant  did  not  appear  upon  summons,  or  send  an 
excuse  for  not  appearing,  which  was  called  casting  an  essoin ,  a  writ 
was  in  some  cases  issued  to  take  the  land  in  controversy  into  the  King’s 
hands.  If  the  defendant  appeared,  but  afterwards  made  default,  a 
writ  of  the  same  nature  was  issued  and  for  the  same  purpose.  The 
first  of  these  writs  was  called  the  grand  cape ,  the  last  was  denomina¬ 
ted  the  petit  cape,  because,  it  is  said,  of  the  smallness  of  the  letter  in 
which  it  was  written,  not  the  smallness  of  the  writ,  ( Heta  pa.  450, 
sect.  47.  2  Saund.  45.) 

The  proceedings  under  these  writs  were  in  the  nature  of  a  seques¬ 
tration,  and  the  principle  reason  upon  which  they  were  founded,  is  re¬ 
ferable  to  a  condition  in  society  which  no  longer  exists.  We  may 
easily  infer  from  the  severe  provisions  of  many  of  the  early  statutes, 
that  force  and  violence  were  not  unlVequently  used  .for  the  redress  of 
real,  or  supposed  injuries.  In  a  book  already  referred  to,  (Henrion 
Justices  de  paix,  c.  48,)  it  is  said  “  that  the  subject  matter  of  dispute 
was  put  into  the  hand  of  the  king  by  reason  of  the  controversy ,  (et 
istud  nc  partes  veniant  ad  arma  et  viam  facti,)  and  this  teas  done  lest 
the  parties  should  resort  to  arms  and  violence .  This  was  a  wise  pre¬ 
caution  in  times  when  men  with  arms  almost  always  in  hand  regard¬ 
ed  it  as  a  kii^d  of  humiliation  to  wait  upon  the  tribunals  for  that  jus¬ 
tice  which  they  could  render  to  themselves.”  This  author  cites  the 
Grand  Cousfcumler,  a  book  also  frequently  cited  by  Blackstone,  (Loi- 
sel  Institutes,  book  5,  tit.  4,  sect.  29.  Henry  Inst,  au  droit,  &c.  part 
3,  chap,  o.)  The  same  kind  of  proceeding  was  common  in  France 
until  the  middle  of  the  sixteenth  century,  at  which  time  the  laws  had 
acquired  an  ascendancy  which  rendered  the  proceeding  useless.  The 
'progress  of  civilization  in  England  produced  the  same  practical  re¬ 
sults.  As  this  was  the  principal  reason  for  this  kind  of  process,  al¬ 
though  the  practice  was  made  subservient  to  some  other  purposes,  it 
will  be  obvious  that  it  never  was  essential  to  the  actions  in  which  it 
was  used.  It  was  only  a  precautionary  appendage,  the  valqc  of  which 
consisted  in  its  fitness  to  counteract  the  tumultuous  and  insubordinate 
spirit  of  an  uncivilized  age.  We  may  repeat  what  has  in  effect  been 
already  said  that  the  various  writs  and  process  which  were  issued  upon 
the  original  writ,  cannot  he  deemed  crganic  parts  of  the  real  actions 
or  essential  to  their  nature.  They  formed  a  part  of  the  practice , 
which  might  be  varied  or  entirely  abolished  as  convenience  or  expe¬ 
diency  should  dictate.  This  substitution  of  the  action  of  ejectment  for 
all  the  real  writs  as  before  mentioned,  and  as  it  is  now  proposed,  of 
the  original  writ  in  ejectment  for  the  various  process  necessary  ac¬ 
cording  to  the  ancient  practice  to  be  issued  thereon,  in  order  to  lay  a 
valid  foundation  for  a  judgment,  will  have  the  effect  of  superseding  a 
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large  portion  of  the  learning  of  the  ancient  law,  by  the  simple  system 
connected  with  our  action  of  ejectment,  while  the  expansion  as  well  as 
the  directipn  given  to  the  operation  of  the  writs  in  ejectment,  by  means 
of  pleadings,  will  within  its  scope  give  the  action  itself  the  pliancy  ol 
an  action  upon  the  facts. 

7.  In  this  connection  should  be  mentioned  the  subject  of  tssoins  ana 
saver  default.  These  also,  were  mere  matters  of  practice,  and  they 
\yill  cease  with  the  waits  upon  which  they  depended  nine  statutes  re¬ 
lating  to  essoins  are  reported  to  be  in  force  in  this  State.  These  sta¬ 
tutes  were  intended  to  expedite  the  administration  of  justice,  and  use¬ 
less  and  quaint  as  they  may  now  seem,  they  undoubtedly  effected  a 
valuable  improvement  of  the  common  law  practice.  Formerly  ts-oins 
were  allowed  in  personal  as  well  as  in  real  actions.  It  is  now  settled 
that  an  essoin  does  not  lie  in  a  personal  action.  There  was  much 


reason  for  allowing  essoins  before  power  was  granted  by  law  to  par¬ 
ties  to  appear  by  attorney  as  a  matter  of  course.  At  present  th'ere  is 
no  value  in  the  practice,  and  it  may  without  hazard  be  abolished. 
Sped  a  provision  would  relieve  our  system  of  a  good  deal  of  technical 
and  antiquated  learning  and  would  supersede  the  necessity  of  incorpo¬ 
rating  the  following  statutes,  viz:  52  Hen.  5  c.  13:  3  Ed.  I  chs.  42, 
6  Ed.  1,  c.  10:  13  Ed.  i,  chs.  17,  27,  :8  :  12  Ed.  2  Stat.  2 
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(Rob.  Dig.  I  6,  200.) 

The  saver  default  had  the  same  object  as  an  e  soin.  It  was  an 
excuse  of  a  default  made  after  the  default  had  occurred,  which  the 
party  was  allowed  to  offer  at  the  return  day  of  the  next  process. 
This  practice  requires  for  its  occurrence  a  succession  of  mesne  pro¬ 
cess — It  cannot  occur  if  one  writ  should  be  substituted  in  lieu  of  ail 
process.  The  .most  common  excuse  of  a  default  was  want  of  sum¬ 
mons,  which  the  defendant  proved  by  waging  his  law.  In  modern 
practice  in  England,  the  sheriff’s  return  is  deemed  conclusive  of  the 
fact  returned  ;  but  if  it  be  false,  the  party  injured  may  have  his  action 
against  him.  In  this  State  relief  may  in  some  cases  be  had  on  mo¬ 
tion.  Non  summons  is  an  excuse  which  ought  certainly  to  save  a  de- 
fault  in  all  actions  personal  as  well  as  real.  Indeed  a  defendant  who 
has  not  been  summoned  cannot  be  said  to  be  in  default.  It  is  one  of 
the  plainest  principles  of  justice  that  no  man  should  be  condemned 
without  a  reasonable  opportunity  of  being  heard.  Undoubtedly  it 
may  be  assumed  that  in  most  cases  the  return  of  the  officer  is  true, 
and  this  probably  is  the  motive  which  determined  the  adoption  of  the 
modern  rule.  But  if  we  suppose  a  case  in  which  the  return  is  false 
fand  such  cases  may  occur)  it  would  be  wrong  to  compel  the  defen¬ 
dant  to  comply  with  a  judgment  founded  upon  a  demand  not  ascertained 
to  be  just,  on  the  ground  that  he  may  by  a  suit  against  the  officer  re¬ 
cover  compensation  for  the  injury  of  being  condemned  without  an  op¬ 
portunity  of  being  heard.  It  would  be  more  just  in  such  a  case  to  al¬ 
low  the  defendant  still  a  hearing,  and  the  plaintiff  an  action  against 
the  officer  for  rendering  his  process  abortive. 

The  injury  done  to  a  plaintiff  by  a  false  return  of  “  summoned” 
would  in  cases  where  his  demand  is  wholly  just,  be  less  than  the  in- 
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jury  to  the  defendant  where  the  plaintiff’s  demand  is  wholly  unjusb 
This  consideration  is  also  of  some  importance  as  it  respects  the  sure¬ 
ties  of  the  officer  and  it  is  worthy  of  consideration  whether  some  equi- 
volent  and  more  convenient  practice  than  this  ancient  one  of  wager 
and  law,  should  not  be  allowed  as  a  means  of  obtaining  arv  opportuni¬ 
ty  of  defence  in  all  such  cases.-  To  guard  against  loss  to  the  plain¬ 
tiff,  in  case  his  demand  should  be  found  in  part  or  wholly  just,  the 
judgment  and  execution  may  be  allowed  to  remaid  as  a  security.  The 
provisions  however  should  extend  to  all'  actions  personal  as  well  as 
real. 

8.  We  pass  now  to  the  consideration  of  th$  statute  6  Ed.  1,  c.  6, 
(A.  D.  1278,  Rob.  Dig.  148.)  This  statute  provides  that  several 
hei  rs  in  different  degrees  of  consanguinity  may  recover  by  one  writ  of 
mord’ancestor.  It  is  said  by  Lord  Coke  to  be  in  affirmance  of  the 
common  law  (2  Inst,  50“.)  The  act  of  Assembly  13th  April,  1807, 
sec.  I  in  reference  to  the  action  of  ejectment  establishes  a  similar  rule. 
The  principle  may  be  enacted  in  an  enlarged  form  so  as  to  allow  in 
all  actions  relating  to  real  estate  the  joinder  of  all  parties  having  an 
undivided  interest  therein. 

9.  The  statute  next  be  be  noticed  is  the  13  Ed.  l,c.  20,  (A.  D. 
1  -285  7  Rob.  Dig,  151.)  It  is  an  act  for  the  amendment  of  the  law  of 
pleading  and  practice  upon  writs  of  aye/,  besayel  and  cosinage* 
In  2  Inst.  40  l,  we  have  an  account  of  the  object  of  this  statute.  The 
law  requires  that  the  demandant  in  these  writs  should  be  heir  tc« 
the  person  last  seized  and  in  this  respect  they  resembled  the  assize  of 
mord'anc ester  to  which  they  are  compared  by  the  statute.  But  they 
differed  in  this  respect.  They  were  precepies  not  assizes.  In  the 
assize,  the  material  points  of  inquiry  are  stated  hypothetically  thus 
‘c  whether  A.  the  father  B.  &c.  died  seized  and  whether  B.  is  his  next 
heir”  &c.  affirming  nothing.  A  consequence  of  this  form  of  statement 
was  that  the  recognitors  of  jurors  were  directed  to  inquire  into  the 
truth  of  the  matters  suggested  by  the  writ  even  in  cases  where  the 
defendant  made  default  of  appearance,  and  although  no  issue  had  been 
joined,  for  otherwise  a  judgment  for  the  plaintiff  would  have  been  in¬ 
congruous  with  the  previous  part  ©f  the  record. 

But  in  the  precepies  the  material  points  of  inquiry  are  stated  cate¬ 
gorically  thus  “command  A.  that  he  render  B.  one  message  of  which 
W.  the  grandfather  of  the  said  B.  whose  heir  he  is,  was  seized  &c. 
the  day  on  which  he  died.”  A  consequence  of  this  form  of  statement 
was  that  if  the  defendant  made  default  of  appearance,  a  judgment  was 
rendered  against  him,  without  any  inquiry  into  the  truth  of  the  aver- 
rrfents  of  the  writ.  In  the  latter  case  the  default  of  the  defendant 
was  deemed  a  confession  of  the  plaintiff’s  action,  because  the  writ 
averred  positively  every  point  which  the  plaintiff  could  be  required  to 
prove,  of  which  the  defendant  had  notice ;  but  in  the  former  case  the 
default  confessed  nothing  because  the  plaintiff’s  writ  averred  nothing. 

This  was  the  difference  of  practice  to  which  (according  to  Coke) 
this  statute  referred.  Without  enquiring  further  into  the  subject  it  is 
obvious  that  so  much  of  the  statute  as  relates  to  this  matter,  is  of  no 
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value.  For  if  the  origin  and  reason  of  it  be  such  as  has  been  stated, 
it  will  be  superseded  by  the  general  form  of  the  writ  of  ejectment.  It 
is  not  consonant  with  the  practice  of  our  courts,  nor  is  at  all  essential 
to  the  due  administration  of  justice  to  resort  to  preceedings  in  nature 
of  an  inquisition  after  a  default  either  in  real  or  personal  actions, 
where  the  plaintiff  has  stated  his  demand  in  his  writ,  with  such  preci¬ 
sion,  that  it  may  be  easily  known  or  ascertained.  Besides  the  writs 
which  we  propose  as  substitutes  for  the  ancient  writs,  resemble  the 
writs  of  precipe  as  least  as  the  positive  of  affirmative  form  of  their 
contents  and  a  peremptory  judgment  upon  the  default  of  the  defendant 
would  not  be  incongruous  with  the  previous  part  of  the  record.  Thus 
much  of  this  statute  therefore  we  propose  to  reject. 

That  part  of  the  statute  which  relates  to  the  pleadings  in  these  ac¬ 
tions,  is  now  to  be  considered.  As  these  writs  were  founded  upon  the 
quality  of  heir  or  next  heir,  in  the  person  of  the  demandant,  or,  in 
other  words,  as  that  relation  was  the  ground  of  his  claim,  obviously, 
the  denial  of  that  fact  was  a  pertinent  answer  to  the  action.  In  the 
assize  such  a  plea  was  allowed,  because  it  was  a  denial  of  one  ot  the 
points  of  the  assize,  but  not  in  these  precipes.  Why  this  distinction 
should  have  been  made,  it  is  difficult  te  perceive.  An  author  cited  by 
Lord  Coke,  ascribes  it  tc  a  misapplication  of  the  law  of  pleading  by 
the  courts.  Still  it  appears  that  the  courts  would  not  allow  the  de¬ 
fendant  simply  to  deny  that  the  demandant  was  heir  to  the  person  last 
seized,  fie  must  go  further,  and  shew  (as  m  a  plea  of  abatement,) 
wffio  was  the  heir.  The  statute  was  made  to  correct  this  practice. 
(2  Institutes,  399,  400.) 

If  the  Legislature  should  merge  all  these  special  writs  of  assize  and 
entry  in  the  writ  of  ejectment  upon  the  right  of  possession,  it  will  not 
be  necessary  to  retain  this  provision  of  the  statute  in  the  form  of  a  spe¬ 
cial  rule.  The  general  rules  of  pleading  will  comprize  all  cases 
which  occur. 

10.  The  statute  13  Ed.  1.  c.  25,  (Rob.  Dig.  152.)  apart  of  which 
has  already  been  noticed,  contains  a  provision  against  false  pleading. 
It  appears  by  the  statute,  that  a  practice  had  prevailed  of  pleading 
false  pleas  in  the  assize,  of  novel  disseizin,  for  the  purpose  of  delay. 
The  two  pleas  most  frequently  used  with  this  \iew,  are  specified. 
One  of  them  was,  that  at  another  time,  “an  assize  of  the  same  lands 
had  passed  between  the  same  parties  the  other,  “that  a  writ  of  a 
higher  nature  was  at  the  time  depending  between  them.*’  When  these 
pleas  were  pleaded,  it  was  necessary  to  defer  the  assize,  in  order  that 
the  court  might  examine  the  records.  In  the  mean  time,  the  disseizors 
took  the  vesture  of  the  land,  or  collected  the  rents,  to  the  great  dam¬ 
age  of  the  plaintiff. 

Before  this  statute,  the  only  consequence  of  the  defendants  failure 
to  verify  his  plea  by  the  record,  was  that  the  assize  should  pass.  This 
statute  corrects  the  mischeif,  by  effectually  removing  the  temptation 
to  false  pleading.  It  provides,  that  if  the  person  named  disseizor  fail 
to  prove  his  exception,  (that  is  plea,)  he  shali  pay  double  the  damages, 
to  be  inquired  of  by  the  assize,  or  after  it:  Also,  that  he  shall  be  im- 
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prisoned  a  year  for  the  falsehood,  and  be  adjudged  a  disseizor  without 
taking  the  assize.  The  import  of  the  last  provision  is  explained  by 
the  observations  before  made  upon  the  statute  13,  Ed.  1,  C.  2m 

This  statute  dods  not  extend  to  any  action  except  the  assize  of  novel 
disseizin .  (  .  Inst.  414.)  In  all  other  cases,  the  consequences  of 
false  pleading  remain  as  they  were  at  the  common  law.  The  reason 
why  the  assize  of  novel  disseizin  was  guarded  by  such  peculiar  provi¬ 
sions,  was,  probably,  the  more  frequent  and  extensive  use  which  was 
made  of  it.  (Stat.  I,  -4.  Ed.  1.  Rob.  Dig.  157.) 

Obviously,  this  statute  cannot  be  retained  in  its  present  form.  The 
assize,  we  propose,  shall  be  merged  in  the  ejectment.  The  punish¬ 
ment  of  false  pleading  by  imprisonment,  would  be  unduly  severe,  and 
it  would  require  great  consideration,  whether  a  restraint  can  be  applied 
upon  the  practice  censured,  by  way  of  the  increase  of  damage’s. 
Where  an  executor  pleads  a  plea  which  he  cannot  but  know  is  wholly 
false,  the  law  visits  him  with  considerable  severity.  (3  T.  R.  688.  1. 
Chitty’s  Practice,  557.)  There  may  be  some  analog}^  in  this  princi¬ 
ple  to  that  of  the  statute,  but  whatever  be  the  correct  view  of  the  ques¬ 
tion,  the  provision  should  be  general,  and  not  confined  to  the  once  favor¬ 
ed  but  now  almost  obsolete  action  of  assize  of  novel  disseizin. 

All  pleadings  in  all  actions,  ought  to  be  true;  but  this  essential 
property  or  quality  of  good  pleading,  cannot  as  a  general  rule,  be  en¬ 
forced  previously  to  a  trial.  In  regard  to  dilatory  pleas,  the  statute 
of  4  &  5  Anne,  c.  1  A  §11.  requires  that  the  party  offering  them, 
should  prove  the  truth  thereof  by  affidavit,  or  shew  some  probable 
matter  to  induce  the  court  to  believe  the  fact  alleged.  But  there  are 
objcc'ions  to  the  extension  of  this  provision  to  pleas,  touching  the 
merits.  It  would  be  just  however,  that  the  party  who  falsely  avers  a 
matter  of  fact,  should  pay  the  costs  of  witnesses,  and  of  the  evidence 
produced  upon  the  trial  of  the  fact  alleged,  although  upon  other 
grounds,  judgment  should  be  given  in  his  favor.  Such  a  provision, 
besides  operating  as  a  restraint  upon  false  pleading,  would  make  par¬ 
ties  more  cautious  in  their  allegations,  and  in  its  results,  would  dimin¬ 
ish  much  the  labor  of  the  coyrt  and  of  the  jury,  as  well  as  the  trouble 
of  witnesses,  by  sorrowing  the  controversy  to  the  facts  actually  in 
dispute.  We  dismiss  this  subject  with  the  remark,  that  the  portion  of 
the  statute  under  consideration,  should  be  supplied  by  a  general  rule 
of  this  nature. 

The  remainder  of  this  statute  relates  to  a  proceeding  called  a  cer¬ 
tificate  of  assize.  It  is  a  matter  of  practice  which  cannot  be  neces¬ 
sary  in  the  scheme  proposed  by  us,  owing  to  a  difference  of  effect  be¬ 
tween  a  judgment  in  assize  and  a  judgment  in  ejectment.  This  will 
be  obvious  from  the  following  account  of  this  portion  of  this  statute. 
“If  the  tenant  or  defendant  in  assize  should  not  appear,  but  his  bailiff 
should  appear,  and  the  bailiff  should  plead  either  of  the  pleas  before 
mentioned,  or  any  collateral  matter,  the  assize  would  be  taken,  as  a 
matter  of  course,  without  regard  to  the  pleas  pleaded  by  the  defend¬ 
ant’s  bailiff;  This  seemed  unjust :  For  if  the  pleas  pleaded  by  the 
bailiff  were  true  in  fact,  and  sufficient  in  law,  they  ought  to  debar  the 
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plaintiff  of  his  action,  if  the  baiiiff  had  authority  to  plead  them.  Bui 
here  was  the  difficulty.  A  bailiff  was  not  an  attorney,  nor  had  he  the 
power  of  an  attorney.  He  was  not  in  the  place  oj  his  j)  incipal  t<> 
give  or  lose  for  him.  (Bearncs  Glanville,  *77—9.  ^  Inst.  4 14-1  5. 
Keilway  i  i  7.  (C.)  )  Besides,  the  defendant  in  assize  of  novel  dissei¬ 
zin,  had  no  power  to  appear  by  attorney  before  the  12  Ld.  2.  Stat. 

C.  1.  (A.  D.  i SIS.  Rob.  Dig.  1 62.)  which  was  more  than  thirty- 
years  after  making  the  statute  under  consideration.  To  prevent  in¬ 
justice  from  this  source,  the  statute  provides,  that  the  absent  master  ot 
the  bailiff  might  afterwards  come  into  court  and  be  heard.  He  might 
prove  that  he  had  recovered  the  land  by  a  former  assize ;  or,  that  the 
plaintiff  on  a  former  occasion,  (se  retraxerit  de  con  i mill  breve )  in¬ 
curred  the  effect  of  what  is  now  technically  called  a  retraxit ,  or  he 
might  allege  the  pendency  of  a  writ  of  a  higher  nature.  This  was  a 
sort  o i  audita  querela ,  and  was  perhaps  suggested  by  that  proceeding. 
Upon  these  averments,  the*  party  was  allowed  a  venire  facias  to  bring 
the  record,  and  if  it  appeared  to  support  the  allegation,  a  scire  facias 
was  then  issued  to  the  plaintiff  in  the  judgment,  to  appear  at  a  certain 
day.  In  this  way,  the  defendant  was  allowed  to  regain  his  seizin  by 
judgment  of  the  court,  and  double  damages  if  he  paid  any.  Besides 
this,  the  plaintiff  who  had  abused  the  process  of  the  law  to  do  an  act 
of  injustice  to  the  defendant  during  his  absence,  was  liable  to  be  im¬ 
prisoned,  at  the  discretion  of  the  court.  This  kind  of  proceeding  was 
not  confined  to  defences  by  matter  of  record.  The  defendant  might 
show  to  the  court  deeds  or  releases,  and  upon  the  exhibition  of  these  a 
scire  facias  was  issued  to  the  plaintiff  in  the  judgment,  as  before  men¬ 
tioned,  and  a  venire  facias  to  the  same  jury.  At  the  return  of  these 
writs,  the  defendant  was  allowed  to  verify  his  writings  by  the  jury"  or 
byT  enrolment,  and  thereupon  the  plaintiff  was  liable  to  be  punished  as 
before,  for  purchasing  his  writ  of  assize  against  his  deed.  This  pro¬ 
ceeding  is  adverted  to  bv  Judge  Huston  in  1  7  S.  6c  R.  21  G-l  7.  It  is 
not  necessary  to  our  system  for  the  reason  mentioned.  Besides,  a 
proper  case  for  it  is  not  at  all  likely  to  occur.  Appearance  by  bailiff 
is  quite  obsolete  ;  and  even  the  character  of  bailiff,  by  the  changes  in 
the  condition  of  society7",  is  nearly  obsolete,  although  there  is  no  legal 
impediment  in  the  way  of  constituting  an  agent  of  that  character.  In 
the  idiom  of  the  middle  ages,  the  word  bail  was  used  synonimously 
with  tutelage,  wardship ,  or  administration.  (Henrion  de  Pansey. 
Authorite  Judiciaire  Introduction,  ch.  10.  Constune's  de  Loisel,  lib. 
1.  Tit.  4.)  Hence  the  word  bailiff:  the  name  given  by  the  Feudal 
Lords  to  those  of  their  officers  to  whom  they  entrusted  the  adminis¬ 
tration  of  their  property,  the  receipt  of  their  revenues,  and  the  admin¬ 
istration  of  justice  within  their  respective  territories.  (Pailliet.  Droit 
Public  Francais,  pa.  5  *,  note.)  In  the  action  of  account-render,  we 
retain  the  term,  but  the  modern  cases  of  that  action  are  not  of  the  des¬ 
cription  which  in  ancient  times  usually  occurred.  Nor  can  we  derive 
from  them  a  correct  idea  of  the  nature  of  the  office  of  bailiff,  as  it  was 
understood  at  the  time  of  the  making  of  this  statute.  (Tennes  de  Ley 
ad  vac  Fleta,  lib.  2,  ch.  73.)  At  that  time,  the  office  of  bailiff  was 


intimately  and  primarily  connected  with  the  management  of  real  es= 
tate.  On  that  ground  the  Sheriff* was  required  in  many  real  actions, 
to  attach  the  bailiff  if  the  principal  could  not  be  found,  and  he  was 
permitted  to  appear  and  plead  certain  pleas  in  behalf  of  his  principal. 
(Booth  R.  A.  A  2,  275.) 

It  may  well  be  doubted,  whether  bailiffs  of  this  description  would 
be  allowed  by  our  courts  to  appear  on  behalf  of  their  principals,  with¬ 
out  a  warrant  of  attorney  for  the  purpose ;  and  if  not,  the  precise 
cases  provided  for  by  this  statute  could  not  occur.  If  there  should  be 
any  doubt  upon  this  subject,  it  would  be  right  to  remove  it  by  an  ex¬ 
press  enactment.  The  power  to  appear  by  attorney  appears  to  be  a 
sufficient  substitute.  But  further,  as  the  action  of  ejectment  is  founded 
upon  the  right  of  possession,  the  writ  is  served  upon  the  occupant, 
without  regard  to  the  character  in  which  he  claims  to  occupy.  The 
sheriff  is  required,  by  the  act  of  13th  April,  1307,  section  2,  to  add 
the  names  of  all  persons  not  named  in  the  writ,  whom  he  shall  find  in 
possession  of  the  land.  Thereupon  they  become  parties,  and  nay 
depend  upon  their  own  right  or  the  rights  of  third  persons.  A  tenant 
or  bailiff,  therefore,  may  set  up  the- defences  mentioned  in  this  statute. 
If  he  should  prevail,  he  would  protect  the  possession  for  his  landlord 
or  principal.  If  he  should  fail,  the  judgment  would  not  affect  the 
landlord,  unless  he  should  become  party  to  the  suit.  The  possession 
will  indeed  be  changed,  but  in  lieu  of  the  certificate  of  assize,  the 
landlord  will  have  a  new  ejectment,  upon  which  he  may  regain  his 
possession.  But  there  is  a  point  in  this  statute  which  should  not  be 
lost  sight  of.  By  the  law  of  ejectment,  the  plaintiff  must  recover 
upon  the  strength  of  his  own  title  ;  w  hereas  by  the  statute  under  con¬ 
sideration,  the  defendant  in  the  judgment,  proceeding  by  way  of  cer¬ 
tificate  of  assize,  is  allowed  to  recover  on  the  ground  of  any  of  the 
matters  mentioned  in  the  statute,  because  they  would  have  barred  the 
recovery  of  the  plaintiff — in  other  words,  if  the  defendant  had  any 
such  defence  to  protect  his  possession,  he  shall  be  restored  to  it; 
whereas,  by  putting  him  to  a  new  ejectment,  the  general  merits  of  his 
title  may.  be  involved  in  a  controversy  with  one  who  has  no  better 
right. 

This  principle  of  the  statute,  if  it  should  be  thought  important, 
may  be  preserved  by  an  abstract  provision,  and  the  party  may  be 
allowed  to  obtain  the  benefit  of  it  by  pleadings,  in  the  manner  sug¬ 
gested  upon  the  statute  13  Ed.  1,  ch.  5. 

The  statute  next  in  order,  is  the  34  Ed.  1,  (A.  D.  1306,)  (Rob. 
Dig.  1  50,)  commonly  called  the  statute  de  conjun ctione  feojj'a tis. — 
This  statute  was  also  made  for  the  amendment  of  the  law  of  pleading 
and  practice,  and  for  the  prevention  of  false  pleading.  By  the  com¬ 
mon  law,  if  the  tenant  pleaded  joint  tenancy,  by  deed  or  by  fine,  the 
writ  must  abate ;  for  the  demandant,  in  such  case,  could  not  aver  sole 
tenancy.  The  only  course  open  to  him  was  to  confess  and  avoid  it. 
But  the  plaintiff’s  case  might  not  admit  this.  By  the  statute  under 
consideration,  the  law  was  altered  so  far  as  it  respects  deeds,  but  not 
as  it  respects  fines,  (Theloal’s  Dig.  book  1 1,  c.  29,  Booth  3',  32.) 
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The  mischief  was  this :  it  was  common  for  a  defendant  in  assize  of 
novel  disseizin,  to  except  or  plead  that  he  holds  the  land  jointly  with 
his  wife,  or  jointly  with  a  stranger,  not  named  in  the  writ ;  thereupon 
he  made  proffer  of  the  deed,  and  demanded  judgment  of  the  writ. — 
To  correct  the  evils  resulting  from  this  practice,  power  is  given  by 
the  statute  to  the  plaintiff,  to  reply  that  the  defendant  was  sole  tenant 
of  the  land  on  the  day  the  writ  was  sued  out,  and  to  tender  issue 
thereon  to  the  assize.  An  issue  being  thus  formed,  the  subsequent 
proceedings  were  as  follows.  The  judges  retained  the  deed  safely  in 
their  keeping,  as  that  which  was  in  a  sort  denied,  (that  is,  denied  ar¬ 
gumentatively.)  The  co-feofie,  (as  he  was  not  present  nor  party  to 
the  suit,)  and  also  the  tenant  present,  were  warned  by  the  king’s  writ, 
(a  sci.  fac.)  tested  by  the  judges,  to  appear,  on  a  day  certain,  and  an¬ 
swer  the  plaintiff,  as  well  upon  the  exception  or  plea,  as  of  the  lands 
demanded  and  put  in  view.  At  the  return  day  of  this  writ,  if  both 
appear  and  justify  (or  avow)  the  feoffment,  they  shall  proceed  to  main¬ 
tain  the  plea  which  was  alleged  by  one  of  them  as  aforesaid,  and  an¬ 
swer  the  assize  in  the  same  manner  as  if  the  original  writ  had  been 
sued  out  against  both  jointly.  If  the  assize  should  find  that  t-he  ex¬ 
ception  or  plea  was  alleged  maliciously  and  for  delay,  both  defendants 
were  liable  to  be  imprisoned  a  year,  and  could  not  be  discharged  from 
it  without  paying  a  grievous  (heavy)  fine,  and  that  too,  although  the 
assize  should  pass  against  the  plaintiff  and  for  the  tenants,  on  other 
grounds. 

The  next  clause  of  the  statute,  is  a  monition  to  the  judges  not  to 
allow  an  exception  alleged  by  the  bailiffs  of  such  tenants.  If  the 
tenant  who  pleaded  joint  tenancy,  as  before  mentioned,  should  make 
default  at  the  return  of  the  sci.  fac.  and  the  other  person  who  was 
named  by  him  as  a  joint  tenant,  should  appear  and  disclaim  the  joint 
tenancy,  the  assize  passed  against  the  absentee  by  default ;  and  if  the 
assize  should  find  that  they  were  not  jointly  enfeoffed  the  day  the 
original  writ  was  sued  out,  and  also  that  the  defendant  in  the  original 
writ,  or  another  person  named  in  it,  did  disseize  the  plaintiff,  then,  in¬ 
asmuch  as  the  plea  was  false,  and  a  disseizin  was  done,  the  plaintiff 
recovered  his  seizin  and  double  damages,  and  the  person  pleading 
the  false  plea  were  punished  for  their  falsehoood,  as  before  mentioned. 

But  if  neither  of  the  tenants  appeared  at  the  return  of  the  sci.  fac., 
the  assize  passed  against  them  by  default,  and  the  truth  of  the  pleas 
as  well  as  the  disseizin,  were  both  inquired  of  by  the  jury.  If  the 
jury  found  the  plea  lawfully  and  truly  alleged,  and  that  the  tenants 
were  jointly  seized  before  the  plaintiff  sued  out  his  writ,  the  assize 
passed  no  further,  but  the  writ  abated.  The  statute  provides  for  the 
same  result,-  if  one  or  both  the  tenants  appear,  and  the  exception  be 
found  to  have  been  lawfully  and  truly  alleged. 

The  statutes  then  proceeds  to  extend  the  same  provisions,  in  the 
same  order,  to  the  assize  ot  mo>d ?  ance  to r  and  juris  retnem.  If  the 
tenant  allege  the  plea  of  joint  tenancy,  the  first  day  that  the  parties 
appear  in  court,  and  shews  his  deed,  and  if  the  demandant  offers  to 
verify  by  the  assize  or  jury,  that  at  the  day  the  original  writ  was  sued 
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out  the  defendant  was  sole  tenant  of  the  land,  the  same  process,  and 
manner  of  proceeding,  may  be  used  in  these  assizes  as  in  the  assize 
of  novel  disseizin,  under  the  like  penalties. 

The  last  branch  of  the  statute  relates  to  other  writs,  wherebv  tene- 
ments  maybe  demanded.  1.  The  exception  of  joint  tenancy  must 
be  alleged  the  first  day  the  parties  appear  in  court.  2.  The  demand¬ 
ant  must  offer  to  verify  by  the  country  that  the  defendant  was  sole 
tenant  on  the  day  he  sued  out  his  writ.  3.  The  process  and  proceed¬ 
ing  thereupon  are  the  same  until  a  jury  has  passed  upon  the  matter. 
4.  If  the  exception  be  found  true,  the  writ  abates — if  false,  and  that 
it  was  alleged  in  delay  of  the  demandant,  he  recovers  his  seizin  and 
damages,  according  to  the  discretion  of  the  justices,  and  not  double 
damages,  as  in  cases  of  disseizin.  But  imprisonment  is  inflicted  for 
false  pleading,  as  in  the  preceding  cases. 

From  the  preceding  analysis  of  this  statute,  it  is  obvious,  upon  the 
plan  proposed,  that  little  of  it  need  be  retained.  The  exigency  of  the 
statute  was  created  by  the  following  rule  of  pleading,  which  prevailed 
at  the  time  with  unmitigated  strictness,  viz  :  that  whatever  proved  the 
writ  false  at  the  time  it  was  sued  out,  should  entirely  abate  it.  Thus, 
if* a  writ  were  sued  out  against  two  persons,  and  one  of  them  was 
dead  at  the  time,  or  had  never  existed,  the  writ  was  wholly  abated — 
or  if  a  plaintiff*  should  demand  a  debt  of  £40,  or  a  hundred  acres  of 
land,  and  it  should  appear  by  his  own  showing  that  he  had  no  right 
to  a  part  of  his  demand,  the  court  would,  ex  officio,  or  upon  sugges¬ 
tion  or  a  plea,  abate  the  writ,  (Hots  270,  Glib.  Hist.  C.  P.  242,  248, 

1  Saund.  Rep.  286,  (“)  7,  2,  Sauna.  72,  i.)  For  the  same  reason, 
non  tenure  of  parcel  of  the  land  demanded,  abated  the  whole  writ, 
because  it  falsified  the  writ  which  alleged  the  defendant  to  be  tenant 
of  the  whole,  (Gilb.  C.  P.  250.)  Upon  this  principle  depended  many 
subordinate  rules,  which  need  not  be  mentioned.  The  statute  did  not 
abolish  the  rule,  but  only  provided  a  mode  in  which  the  truth  of  the 
plea  could  be.  ascertained,  when  it  depended  upon  a  deed  of  which  the 
defendant  made  prof  erf  at  the  time  of  the  plea  pleaded. 

Before  this  statute  a  deed  was  equally  effectual  to  abate  the  writ,  as 
the  more  solemn  and  public  act  of  a  fine.  This  statute  deprived  the 
deed  of  its  conclusiveness,  and  made  it  the  subject  of  trial  in  like  man¬ 
ner  as  joint-tenancy  by  feoffment  without  deed ;  but  as  to  joint-tenancy 
created  by  fine,  the  common  law  remains,  [Booth  R.  A.  31,  32.]  As 
a  rule  of  justice  it  seems  reasonable  that  all  joint-tenants  should  be 
joined  in  the  writ ;  one  may  not  be  able  successfully  to  defend  with¬ 
out  the  other,  and  each  is  entitled  to  have  the  aid  of  his  companion  in 
the  tenancy,  as  well  vvith  reference  to  the  expense  and  trouble,  as  to 
the  strength  of  the  defence.  But  this  is  not  a  reason  why  the  writ 
should  abate,  as  it  must  according  to  the  rule  before  mentioned,  not¬ 
withstanding  this  statute.  One  reason  of  this  rule  probably  had  re¬ 
spect  to  the  revenue  of  the  king;  but  such  a  reason  would  not  be  al¬ 
lowed  to  operate  in  this  Commonwealth.  And  we  can  see  no  good 
reason  why  a  proceeding  begun  against  a  person  who  is  liable  to  an¬ 
swer,  should  not  in  all  cases  whatever  may  be  its  form,  be  perfected  by 
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auxiliary  process,  if  necessary  to  bring  in  all  persons  who  ought  to  be 
made  parties,  either  on  the  ground  of  antecedent  or  subsequently  ac¬ 
quired  interest  in  the  subject  matter  of  controversy.  And  this  rule 
should,  we  think,  be  extended  to  personal  as  well  as  real  actions;  at 
least  to  all  personal  actions  not  founded  upon  a  written  instrument. 
We  propose,  therefore,  to  go  further  than  this  statute,  and  provide  that 
in  all  real  actions  and  in  all  personal  actions,  with  the  exception  be¬ 
fore  mentioned,  if  the  defendant  shall  plead  in  abatement  of  the  writ 
the  non-joinder  of  any  person  who  ought  to  be  made  a  defendant,  the 
plaintiff  may  cure  the  defect  in  his  writ  by  the  award  of  other  process 
to  the  persons  who  ought  to  have  been  joined,  and  by  service  thereof 
upon  them  in  the  manner  required  for  the  service  of  the  original  writ. 

In  Massachusetts  the  effect  of  the  plea  of  joint-tenancy  in  a  real  ac¬ 
tion  is  entirely  taken  away  by  statute,  and  the  tenant  in  every  real 
action  is  bound  to  answer  for  so  much  of  the  premises  demanded  as 
he  holds  or  is  in  possession  of,  and  disclaim  as  to  the  rest,  [Jackson 
on  Pleadings,  7 1 .] 

The  statute  21  II.  8,  c.  3,  [Rob.  Dig.  166,]  may  be  mentioned  in 
this  connection.  The  preamble  of  this  state  provides  that  assizes, 
which  have  been  thought  the  most  speedy  remedies,  are  greatly  de¬ 
layed  by  difficulties  of  pleading.  One  of  these  difficulties  is  specified, 
resulting  from  the  practice  of  pleading  bars  to  moieties  or  parts  of  land 
put  in  view  or  plaint.  The  object  of  the  statute  is  to  enable  the  plain¬ 
tiff  in  every  assize,  at  pleasure  to  sever  and  abridge  the  plaint  of.  a 
part  or  parts  to  which  a  bar  is  pleaded,  in  like  manner  as  he  might 
have  done  if  the  plea  in  bar  had  been  made  or  divided  to  any  certainty 
a  number  of  acres  in  the  plaint,  and  that  the  plaint  for  the  residue 
shall  be  good.  The  parts  intended  by  this  statute  are  aliquot  or  pro¬ 
portional  parts,  as  the  third,  fourth,  or  fifth  parts  undivided,  and  the 
object  was  to  place  such  pleas  upon  the  same  ground  as  pleas  in  bar, 
“made  and  divided  to  any  certainty  or  number  or  number  of  acres 
mentioned  in  the  fplaint.”  Another  difficulty'  of  pleading  consisted 
in  this,  that  if  the  plaintiff  demanded  a  certain  number  of  acres,  an 
abridgement  to  a  less  number  would  falsify  his  writ,  [Booth,  29U.  3 
Bos.  ds  Peril.  455.  Hob.  Rep.  279.] 

It  seems  proper  to  retain  the  provision  in  an  expanded  form.  By 
the  act  2 1st  March,  1806,  the  plaintiff  is  required  to  file  a  description 
of  the  land  he  claims,  together  with  the  number  of  acres.  There  can 
be  no  harm  in  allowing  him  to  abridge  his  demand  thus  made  to  the 
actual  amount  in  controversy.  The  power  already  given  to  a  party 
to  amend  his  pleadings  in  effect  includes  it.  So  if  the  defendant  set 
up  title  to  a  proportional  part  of  the  land,  and  say  nothing  as  to  the 
residue,  it  would  be  right  to  allow  the  plaintiff  to  abridge  his  demand 
by  excluding  from  it  the  undivided  part  claimed  by  the  defendant,  and 
take  judgment  for  the  remaining  part.  Such  a  method  would  adjust 
the  record  to  the  actual  course  of  the  controversy.  The  declaration 
in  ejectment  is  generally  vague — so  much  so  that  the  sheriff,  it  is  said, 
may  demand  indemnity  before  he  puts  the  party  into  possession.. 
Frequently  the  plaintiff  demands  more  than  he  is  entitled  to  recover. 
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because  he  cannot  recover  more  than  he  demands,  and  he  may  not 
know,  at  the  time  precisely  the  extent  of  his  rights  (b  Bin.  8  37- 8: 
Adams  on  Ejectment  21— >2.)  It  may  be  useful  to  allow  the  plaintiff’ 
on  the  trial,  to  abridge  his  demand  so  as  to  make  it  correspond  exahtly 
with  his  proof,  and  so  to  describe  the  premises  that  the  operation  of  the 
judgment  may  be  exactly  known.  He  may  thereby  avoid  the  respon¬ 
sibility  just  mentioned.  Besides  the  provision  may  be  useful  in  aid  of 
the  new  uses,  to  which  it  is  proposed  that  the  action  of  ejectment  shall 
be  applied. 

Having  endeavoured  to  show  that  most  of  the  ancient  real  writs 
may  be  applied  by  the  writ  of  ejectment,  and  that  their  valuable  pro¬ 
perties,  as  implements  of  justice,  whether  depending  upon  common 
law  principles,  or  statutary  provisions  may  be  transferred  to  it  by 
means  of  pleadings — it  remains  only  to  notice  in  conclusion  of  this 
branch  of  the  investigation,  the  statute  32,  Hen.  3,  c.  33  relating  to 
the  right  of  entry,  and  certain  other  statutes  relating  to  re-disseizin 
and  post-dissnzin .  By  the  common  law  if  a  disseizor  should  die 
seized  of  the  land  which  he  had  wrongfully  acquired,  the  disseizee  and 
his  heirs  would  be  debarred  of  their  right  of  entry  into  the  land;  and 
this  although  the  wrong-doer  had  held  his  seizin  by  force  and  without 
title.  To  regain  the  land  the  disseizee,  or  other  persons  having  the 
lawful  right  to  it,  were  put  to  their  action  for  their  remedy  aftd  reco¬ 
very  therein,  to  their  great  cost  and  charges  (32  Hen.  8,  c.  33,  Co. 
Litt.  237—8.)  The  action  to  which  they  were  obliged  to  resort  was, 
according  to  Littleton,  a  writ  of  entry  sur-disseizin  (§385)  or  the  case 
might  (before  the  statute  of  Marlebridge)  require  the  party  to  resort 
to  a  writ  of  right  (Co.  Litt.  238  (b.) 

For  the  reformation  of  the  law  in  this  respect  the  statute  32  Hen.  8, 
c.  33  (Rob.  Dig.  16',)  provided  that  the  dying  seized  of  a  disseizor 
having  no  right  or  title,  shall  not  be  deemed  any  such  descent  in  law, 
as  to  take  away  the  entry  of  the  persons  having  good  and  lawful  title 
of  entry,  or  of  their  heirs,  unless  the  disseizor  had  peaceable  possession 
five  years  next  after  the  disseizin  without  entry  or  continual  claim  by 
the  persons  having  the  lawful  title.” 

But  to  preserve  the  right  of  entry  longer,  the  disseizee  must  rely 
upon  a  continual  claim  (Co.  Litt.  2  >8  (a.)  which  must  be  made  within 
a  year  and  day  before  the  dying  seized  (Co.  Litt.  238  (a.)  255,  Litt. 
§427.)  Actual  seizin  however  is  scarcely  ever  acquired  by  means  of 
this  statute,  and  the  effect  of  an  entry  or  continual  claim  is  only  to 
make  the  continuance  of  the  disseizors  possession  (Litt.  §429-430)  a 
new  disseizin.  To  regain  the  actual  seizin  it  is  usual  to  resort  to  an 
ejectment.  This  view  of  the  statute  and  of  its  practical  effects,  sug¬ 
gests,  another  advantage  of  expounding  the  writ  of  the  act  21st 
March,  I8()6,  beyond  the  theories  of  the  action  of  ejectment.  The 
grievance  mentioned  in  the  statute  under  consideration  is  the  great 
casts  and.  charges  of  an  action  to  regain  the  seizin  which  however  in 
modern  practice  are  not  thereby  avoided.  The  use  of  the  statute  in 
practice  is  this,  that  it  enables  the  disseizee  by  preserving  his  right  of 
entry  to  resort  to  the  action  of  ejectment  instead  of  a  writ  of  entry 


sur-disseizin.  Now  upon  the  plan  proposed,  the  action  of  this  writ 
as  well  as  of  the  writ  of  right  is  embraced  by  the  same  writ  which 
must  be  brought  for  the  institution  of  an  action  of  ejectment,  and  the 
costs  and  charges  of  the  action  will  be  no  greater  for  the  trial  of  the 
right  upon  one  theory  than  upon  the  other.  On  the  contrary,  if  the 
action  should  not  be  deemed  in  theory  an  ejectment  merely,  (as  the 
action  is  now  used)  nor  confined  in  practice  to  cases  where  a  right  of 
entry  exists,  the  ceremony  of  entry  and  continual  claim  may  be  dis¬ 
pensed  with  until  the  period  for  the  limitation  of  the  action  shall  have 
elapsed.  Still  however  it  is  proper  to  retain  the  principle  of  this  sta¬ 
tute  in  order  to  prevent,  the  operation  of  the  rule  of  the  common  law 
in  case  of  a  descent  after  a  disseizin.  Cases  may  occur,  in  which  an 
actual  entry  may  be  made  by  the  party  without  recourse  to  violence 
or  the  actual  dispossession  of  the  heir  of  the  disseizee.  It  would  be 
proper,  in  such  cases,  that  the  act  should  be  made  legal  and  effectual. 
It  is  proper  also  as  a  means  of  enabling  the  disseizee  to  prosecute  his 
claim  in  an  action  founded  in  theory  upon  the  right  of  entry:  although 
without  entry,  he  might  obtain  his  rights  with  as  little  trouble  and  ex¬ 
pense  by  means  of  the  same  writ  brought  upon  the  right  of  property 
in  the  land  and  therefore  to  be  considered  a  real  action. 

It  may  be  proper,  however,  to  omit  the  restriction  depending  upon 
the  peaceable  possession  of  the  wrong-doer.  The  same  course  has 
been  adopted  in  a  neighboring  State,  (-2  N.  Y.  Rev.  LL.  p.  295,  §15.) 

The  statutes  in  force  Relating  to  re-disseizin  and  post-disseizin ,  are 
the  following,  viz :  20  Hen.  •>,  c.  3  ;  Rob.  Dig.  14m  52  Hen.  5,  c.  8  ; 
Rob.  Dig.  146;  13  Ed.  I ,  c.  26  ;  Rob.  Dig.  156. 

The  first  of  these  statutes  (which  is  called  the  statute  of  Merton) 
provides  that  after  recovery  of  seizin  by  assize  before  the  justices  in 
Eyre,  or  by  confession  of  the  disseizors,  and  delivery  uf  seizin  by  the 
sheriff,  it  the  same  disseizors  shall  disseize  the  same  plaintiff  of  the 
same  freehold  after  the  circuit,  or  during  the  circuit,  and  be  convicted 
thereof,  they  shall  be  committed  to  prison,  until  discharged  by  fine  to 
the  king,  or  by  some  other  means.  The  statute  !3  Edward  c.  -6, 
which  is  in  effect  supplementary  to  this,  provides  that  they  may  also 
be  punished  with  double  damages,  and  adds  that  they  shall  not  be  re- 
pleviable  by  the  common  writ.  The  statute  of  Merton  applies  only 
to  disseizin  committed  after  recovery  by  assize  of  other  jurat es. 
This  statute  adds  to  these  cases  the  case  of  a  recovery,  by  default, 
reddition,  or  otherwise,  without  recognition  of  assize  or  other  jurates. 
The  mode  of  proceeding  in  these  cases,  is  prescribed  by  the  statute 
20  Hen.  3,  and  it  is  thus: — The  plaintiff  shall  have  a  writ  directed 
to  the  sheriff,  containing  the  plaint  of  disseizin  framed  upon  the  dis¬ 
seizin.  The  command  to  the  sheriff  is,  to  take  with  him  the  keepers 
of  the  pleas  of  the  crown,  and  other  lawful  knights,  and  go  in  his  pro¬ 
per  person  to  the  land  or  pasture  and  make  diligent  inquisition  thereof. 
If  they  find  the  plaintiff  disseized  again,  i.  e.  a  re -disseizin,  then  he  is 
to  do  as  aforesaid — if  otherwise,  the  plaintiff  shall  be  amerced. 

But  no  such  writ  could  be  executed  without  the  special  command  of 
the  king,  i.  e.  it  was  not  a  writ  granted  of  course.  In  cases  where 


the  seizin  had  been  recovered  by  a  plea  not  grounded  upon  an  actual 
disseizin,  if  the  plaintiff  be  disseized  after  the  delivery  of  the  seizin  to 
him,  (casc<  of  post-disseizin,)  the  same  course  of  proceeding  was  pre¬ 
scribed,  [Booth,  "260,  pi.  5.  2  Inst,  4  17.] 

The  statute  5  2  H.  5,  relates  to  the  imprisonment  of  persons  com¬ 
mitted  for  re-disseizin,  and  the  manner  in  which  they  may  be  deliver¬ 
ed  from  prison,  &c.  It  appears  to  be  proper  that  the  principle  o /  these 
statutes  should  be  retained  and  applied  to  the  action  of  ejectment,  but 
the  prcictice  and  the  penalties  therein  prescribed  may  be  supplied  by 
methods  more  consonant  with  other  proceedings  in  our  courts  and  the 
habits  of  the  times. 

As  has  been  already  suggested,  the  statutes  of  forcible  entry  and  de¬ 
tainer  may  frequently  be  applied  with  propriety  to  cases  of  this  na¬ 
ture.  These  statutes  were  enacted  after  those  now  under  considera¬ 
tion.  They  are  well  adapted  to  overcome  the  obstinacy  of  the  most 
perverse.  Still  it  is  proper  that  there  should  be  a  civil  proceeding 
sufficiently  energetic  to  secure  the  acquiescence  of  an  unsuccessful  de¬ 
fendant  with  the  decisions  of  the  law,  and  those  statutes  may  form  a 
proper  basis  for  it.  With  this  view  we  have  proposed  in  the  bill  some 
provisions  which  will  supply  a  co-ordinate,  but  somewhat  different 
remedy  from  that  of  the  act  of  1st  February,  1  834. 

VII.  We  pas^ now  to  the  consideration  of  vouchers  to  warranty  and 
the  statutes  in  force  connected  with  that  practice.  The  voucher  to  war¬ 
ranty  is  peculiar  to  the  ancient  real  actions.  It  has  not  been  resorted 
to  in  this  State,  except  in  cases  of  common  recovery,  [See  9  S.  &  R. 
276.  4  Yeates,  4  14, 4'  a.]  It  depends  upon  the  doctrine  of  warranty, 
an  abstruse  subject,  but  not  entirely  obsolete.  Both  warranty  and 
voucher  are  essential  parts  of  the  theory  of  common  recoveries;  they 
are  subservient  also  to  other  purposes.  The  voucher  comes  in  lieu  of 
red l  action  and  is  a  rowdy  or  mode  of  enforcing  a  right.  But  as  the 
real  actions  have  seldom  been  used  in  this  State,  voucher  to  warranty 
has  not  been  resorted  to,  except  for  the  purpose  before  stated.  The 
warranty  is  a  covenant  real,  and  is  that  right  which  is  enforced  by  the 
voucher.  But  it  may  be  enforced  by  action  as  well  as  by  voucher. 
As  the  right  is  real,  the  remedy  is  real,  viz :  by  a  writ  of  icarrantia 
charta*\  ail  action  which  bears  some  analogy  to  the  personal  action 
of  covenant  upon  a  covenant  of  warranty.  But  these  are  the  only 
remedies  which  the  law  has  provided  for  the  purpose,  [See  9  S.  & 
R.  27 Co.  Litt.  36  %  a.] 

“The  action  of  warrantia  chartae  has  never  been  resorted  to  in 
this  State,  fsaid  the  late  Chief  Justice  Tilghman,J  so  far  as  I  know,” 
yet  warranties  exist,  [9  S.  &  R.  Wo,]  and  there  is  no  legal  impedi¬ 
ment  to  the  constitution  of  that  kind  of  obligation  or  liability.  They 
also  result  from  the  operative  words  or  forms  of  certain  conveyances 
as  partition  and  exchange ,  and  perhaps  from  some  other,  [Co.  Litt.  1 02, 
384.  Jouch.  18.2  Inst.  27 5.  Feather  vs.  Strohoecker,  3  Penn.  Rep. 
508.  1  Serg.  &  Rawle,  50.] 

The  subject  therefore  requires  attention.  Indeed  it  is  commended 
to  the  consideration  of  the  Legislature  by  the  opinion  of  the  Supreme 
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Court,  in  the  case  of  Jourdan  vs.  Jourdan,  [o  S.  &;  R.  £7a.]  It  is 
there  said  that  the  whole  law  of  warranties  should  be  simplified  and 
adapted  to  the  common  understanding  and  our  present  mode  of  con¬ 
veyancing.  The  connexion  which  *  exists  between  the  doctrine  of 
warranty  and  the  practice  of  voucher,  is  the  reason  which  we  have 
for  introducing  it  in  this  place.  In  fact,  it  is  necessary  first  to  consid¬ 
er  what  alterations  should  be  made  in  the  law  of  warranty  ;  because 
they  must  be  followed  by  corresponding  alterations  in  that  portion  of 
the  remedial  law  which  is  applicable  to  it. 

It  is  well  known,  that  in  the  modern  practice  of  conveyancing,  cov¬ 
enants  of  title  are  usually  substituted  for  warranties.  The  reason  for 
the  preference  given  to  covenants,  is  explained  in  the  elaborate  opini¬ 
on  of  Judge  Kennedy,  in  the  case  of  Patton  vs.  M'Farland.  (S  Penn. 
Rep.  4-22.)  In  Roll.  vs.  Osborn.  /Hob.  Rep.  ~  w)  It  is  said  that  a 
warranty  is  a  great  servitude  upon  Him  that  warrants  and  upon  his 
estate,  and  it  is  a  servitude  against  common  right,  and  hangs  like  a 
cloud  over  him  and  his  inheritance.  For  this  and  other  reasons  which 


will  appear,  a  distinguished  conveyancer  and  jurist  of  the  present  day, 
has  remarked,  that  in  modern  practice  a  warranty  is  rarely  of  advan¬ 
tage  to  a  title.  On  this  supposition,  an  exchange  would  be  an  objec- 
lionable  mode  of  conveyance,  for  the  word  “exchange”  implies  a  war¬ 
rant)*.  Mutual  conveyances  which  should  operate  under  the  statute 
of  uses,  would  be  an  advantageous  substitute.  The  late  Chief  Justice 
Tilghman  however,  appears  to  have  thought  the  right  acquired  bv  a 
warranty  preferable  in  some  respects  to  that  acquired  by  a  covenant. 
(9  S.  R.  27b.)  And  the  objection  would  arise  upon  the  part  of  him 
who  is  to  give  it,  rather  than  of  him  who  is  to  receive  it.  Be  this  as 
it  may  be;  the  parties  may  prefer  the  warranty  to  covenants,  and 
create  it  by  express  terms  : — Or,  they  may  adopt  a  form  of  convey¬ 
ance  from  which -a  warranty  is  implied  by  the  law  :  and,  although  we 
may  fairly  presume  that  the  advantage  of  covenants  over  warranties 
is  such  as  to  secure  their  adoption  in  most  cases,  still  it  may  be  safely 
affirmed  that  warranties  do  exist,  and  perhaps  they  are  so  interwoven 
with  ether  parts  of  the  law,  that  they  must  continue  to  exist  both  in 
theory  and  in  fact. 


The  only  course  then, is  that  suggested  by  the  Supreme  court,  (in 
9  S.  &  R.  -27?.)  viz  :  to  simplify  the  doctrine  and  adapt  it  to  the  com¬ 
mon  understanding,  and  the  common  modes  of  conveyancing.  To 
do  this,  it  will  be  necessary  to  inquire  briefly,  at  least,  what  the  doc¬ 
trine  is.  * 

It  will  be  proper  to  consider  the  subject  in  a  three-fold  point  of  view — 
(1st.)  As  to  the  constitution  of  warranties  and  their  peculiar  effect, 
(find.)  As  to  the  devolution  of  warranties  upon  heirs.  And  (  d.)  as 
to  the  remedial  means  appropriate  to  enforce  the  right  which  the 
warrantee  acquires  thereby.  We  shall  not  however  consider  these 
topics  in  ail  respects  separately,  nor  quite  in  the  order  mentioned,  nor 
will  our  remarks  be  confined  entirely  to  them. 

1.  A  warranty  is  defined  to  be  a  covenant  real  annexed  to  an  estate  of 
freehold  or  inheritance  in  land,  whereby  a  man  and  his  heirs  are  hound 
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to  warrant  the  same;  or  to  yield  other  lands  to  the  value  of  them,  that 
shall  be  evicted  by  a  former  title.  (Shep.  Touch.  181.  Co.  Litt.  3.6  , 

Covenants  of  warranty  are  also  real  covenants,  and  run  with  the 
land  at  common  law,  and  the  assignee  of  the  land,  though  dot  named, 
may  take  advantage  of  them.  (Cro.  Car.  503.)  But  they  invest  the 
covenantee  with  a  right  merely  to  compensation  in  damages  for  the 
breach,  and  not  to  recover  other  lands  of  equal  value.  It  is  not  easy 
to  deduce,  by  the  ordinary  rules  of  construction,  from  the  language  in 
which  a  warranty  and  a  mere  covenant  of  warranty  are  expressed,  a 
reason  for  the  difference  of  their  legal  effect.  And  it  is  perhaps  for 
that  reason  that  Coke,  in  defining  the  warranty,  incorporates  its  pecu¬ 
liar  effects  as  a  part  of  his  definition  or  description.  It  is  remarkable 
too,  that  the  author  of  the  Touchstone  (page  18  .)  gives  the  form  of 
a  warranty,  (see  for  the  form  i.  Bl.  Com.  appx.  'No.  1.3.  4.  Also, 
Litt.  §'33.)  as  an  example  of  a  covenant  of  warranty. 

The  obligation  created  by  the  words  “I  will  warrant,”  (which  is  a 
warranty )  if  contracted  by  an  instrument  under  seal,  is,  upon  general 
principles,  a  covenant  and  a  contract,  as  truly  as  if  it  were  created  by 
the  words  “I  do  covenant  that  I  will  warrant.”  (which  is  a  mere  cov¬ 
enant.  1  Yez.  5  16.  Williamson  vs.  Codington.)  The  differance 
seems  to  have  arisen  thus.  The  doctrine  of  warranty  is  co-eval  with 
our  system  of  law.  It  is  the  principal  subject  of  the  third  book  of 
Glanville’s  Treatise,  written  in  the  twelfth  century.  It  is  ©f  feudal  or¬ 
igin,  and  was  settled,  both  as  to  its  forms  and  legal  effects,  at  a  time 
when  fiefs  were  regarded  rather  as  public  than  private  property.  (Co. 
Litt.  365.  [C.j  note.)  The  law  of  personal  covenants  was  connected 
with  real  estate  as  a  substitute  for  warranties,  at  a  much  later  period. 
It  was  the  annexation  of  a  personal  right  as  a  defence  or  protection  of 
real  interests,  and  the  connexion  was  made,  by  the  addition  of  words 
of  mere  personal  contract  to  the  formula  of  warranty,  and  by  naming 
and  expressly  binding  the  personal  representatives,  so  as  to  exclude 
the  implication  of  that  kind  of  real  covenant  which  bound  the  grantor 
and  his  heirs  only,  and  which  was  known  by  the  word  warranty. 

A  peculiarity  of  the  warranty,  however,  ought  to  be  mentioned, 
which  gives  it  a  mixed  character.  As  we  have  said  it  is  annexed  to 
a  freehold  or  inheritance.  But  as  these  estates  may  be  supposed  to 
comprize  all  inferior  estates  and  interests  in  the  land,  the  warranty 
may  be  used  as  a  personal  covenant  in  respects  to  such  interests : 
and  the  personal  action  of  covenant  may  be  brought  and  mantained 
upon  it,  notwithstanding  a  warrantia  charter ,  may  be  at  the  same 
time  depending.  So  that  two  actions,  one  real,  and  the  other  per¬ 
sonal,  may  be  depending  at  the  same  time,  upon  the  same  cause  of 
liability.  This  is  proved  by  the  case  of  Pincombe  vs.  Rudge  (Hob. 
Rep.  3.)  In  that  case  the  defendant  had  granted  certain  estate  with 
an  express  clause  of  warranty.  But  previously  to  the  grant  he  had 
demised  the  premises  for  a  term  of  years  to  commence  at  a  future  day. 
The  lessee  entered  upon  the  grantees :  whereupon  they  brought  an 
action  of  covenant  on  the  warranty  and  demanded  damages.  The 
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defendant  pleaded  that  a  warrantia  chartae  against  him  for  the  same 
lands,  was  pending  and  undetermined.  The  plaintiff  demurred  to  tho 
plea.  The  only  question  was  whether  upon  the  clause  of  warranty 
annexed  to  a  freehold  an  action  of  covenant  to  recover  damages  could 
be  grounded.  The  court  decided  that  the  action  would  lie,  because 
that,  although  the  warranty  was  annexed  to  a  freehold.  Yet  the 
breach  and  impeaching  were  not  of  the  freehold,  but  of  a  chattel  (viz; 
a  lease  for  years)  for  which  there  could  neither  be  a  voucher,  rebutter 
nor  a  warrantia  chartce  ;  so  that  if  there  had  been  a  judgment  actual¬ 
ly  recovered  in  the  warrantia  chariat  in  the  case,  yet  neither  upon 
entry  nor  upon  ejec  ionr  jirmae  upon  this  lease,  could  there  be  either 
voucher,  or  rebutter  or  value  upon  warrantia  chartse;  and  therefore 
a  real  warranty  is  a  covenant  real,  when  the  freehold  is  brought  in 
question.  But  when  a  lease  is  in  question,  or  any  other  loss  that 
doth  not  draw  away  the  freehold,  it  may  be  used  as  a  personal  cove  ¬ 
nant,  whereupon  damages  may  be  recovered.  So  it  is  both  a  real 
and  a  personal  covenant  to  several  ends  and  respects”  (Hob.  -J,;  and 
in  Roll  vs.  Osborn,  (Hob.  58)  it  is  said  that  to  several  respects  a  war¬ 
ranty  may  receive  several  satisfactions,  by  parcels,  but  not  totally*. 
From  these  cases  then,  it  appears  that  the  remedy  to  recover  compen¬ 
sation  for  any  loss  which  does  not  involve  a  freehold,  is  the  same  upon 
a  warranty  a$  upon  a  covenant  of  warranty.  But  when  a  grantee  it? 
evicted  of  the  freehold  or  inheritance  of  the  estate,  to  which  the  war¬ 
ranty  is  annexed,  both  the  remedy  and  the  recompense  is  peculiar.. 
(9  S. and  R.  57 5-0. 

Considered  then  with  respect  to  remedy  a  warranty  may  form  the 
foundation  of  the  writ  of  warrantia  chartse  or  of  a  voucher,  which 
comes  in  lieu  of  a  warrantia  chartse  or  of  a  personal  action  of  covenant 
where  the  loss  does  not  involve  the  freehold. 

The  operation  of  a  warranty,  supposing  it  to  be  properly  constitu¬ 
ted,  fs  to  conclude  and  bar  the  warrantor  personally  of  the  land  war  ¬ 
ranted  forever.  Its  operation  for  this  purpose,  is  by  way  of  estoppel. 
Usually  also,  it  bars  the  heirs  of  the  warrantor,  also,  in  cases 
where  the  warranty  descends  upon  them  ;  and  where  this  is  the  case 
if  the  warrantor  or  his  heirs,  attempt  to  recover  the  land  against  the 
warranty  the  tenant,  being  entitled  to  the  benefit  of  the  warranty, 
may  plead  it  by  way  of  rebutter ,  as  it  is  technically  called  (Co.  Litt. 
303  (b.)  36)  (a.)  3  Co.  62  a.  n.)  The  rebutter  is  a  defence  given  to 
avoid  circuity  of  action.  For  if  the  demandant  were  suffered  to  reco¬ 
ver,  contrary  to  his  warranty,  the  tenant  would  recover  back  the 
same. lands,  or  other  lands  of  equal  value  by  force  of  the  warranty 
(but  see  Co.  Litt.  378,  b.  [!2]  2.)  One  other  .matter  remains  to  be 
noticed  in  relation  to  the  constitution  of  warranties. 

The  statute  3d  of  the  4  Ed.  1,  (A.  D-  1276)  commonly  called  the 
statute  de  bigamis  §6  provides  “that  in  deeds  which  contain  the 
words  (“dedi  et  coneessi  tale  tene  mentum.”)  I  have  given  and  gran¬ 
ted  suck  a  tenement  (which  implied  a  warranty)  or  other  clause  con¬ 
taining  a  warranty,  and  to  be  holden  of  the  donors  and  their  heirs  by 
certain  services ;  the  givers  and  their  heirs  may  be  held  to  warranty. 


But  where  the  gift  ancl  grant  so  created  is  to  he  holden  of  (he  chief 
lard,  or  of  any  others  than  the  feoffers  and  their  lieirs  without 
reservation  of  service  to  t;  emselves,  without  homage  or  the  said  clause 
fi.  e.  other  clause  containing  a  warranty)  the  feeder  may  be  held  to 
warranty  by  reason  of  his  proper  gift  during  his  life,  but  his  heir  may 
not  be  holden  to  warrant/'  (F.  N.  B.  3i  1  G.) 

The  first  clause  of  this  enactment  is  in  affirmance  of  the  common 
law  :  and  although  there  be  an  express  warranty  in  the  deed,  yet  that 
taketh  not  away,  says  Coke,  the  warranty  wrought  by  the  word  dcdi 
and  the  feoffee,  both  being  general  warranties,  may  take  advantage  of 
the  one  or  the  other  at  his  pleasure  (2  Inst.  273  :  Rep.  8  I  :  2  Caines 
Rep.  ■)  i.)  The  reason  given  is  that  warranties  which  ar>  me  con¬ 
sequence  of  tenure  cannot  be  modified  by  express  warranties.  The 
second  clause  of  the  statute,  is  an  alteration  of  the  common  law.  It 
restricted  the  operation  of  the  operative  word.  Coke  does  not  express¬ 
ly  affirm  this  in  his  comment  upon  the  statute  (  Inst.  273)  hut  in 
Noke’s  case  (*  Co.  Rep.  8  I )  he  ascribes  the  limited  operation  of  the 
word  to  the  statute.  Britton,  the  author  cited  in  2  Inst.,  published 
his  book  a  year  after  this  statute,  10  Rep.  preface,  and  would  natural¬ 
ly  state  the  law  in  its  altered  form.  Besides  if  (lie  word  de.d.i  “give'5 
implied  a  warranty  at  the  common  law,  and  Coke  affirms  it  does,  the 
•heirs  of  the  donor  or  fe offer  would  be  bound  thereby  upon  general 
principles.  For  they  are  hound  wherever  the  ancestor  would  be 
bound  and  to  I  he  same  extent  (Litt.  §  097.) 

The  statute  quid  emptores  which  soon  followed  (  8  Ed.  1 )  rendered  > 
the  second  clause  of  this  statute  the  operative  part  of  it  (2  Inst.  2  5; 
2  Caines  !9-t.)  Neither  of  these  statutes  is  reported  as  in  force.  Of 
Course  the  common  law  construction  of  the  word  dcdi  would  perhaps 
obtain  in  this  State  in  all  conveyances  made  by  force  of  it  (i  S.  and 
R.  30.)  In  other  words  the  term  “  give”  in  a  deed  would  in  all  cases 
imply  a  warranty  which  would  bind  the  heirs  of  the  grantor  notwith¬ 
standing  our  tenures  are  in  theory  and  effect  (as  the  law  of  escheat  as 
well  as  the  charter  to  William  Penn,  and  the  divesting  act  prove  2  th 
January  1/77.7  S.  and  R.  188— .89)  ultimately  of  the  Common¬ 


wealth. 

It  is  said  also  that  by  .force  of  the  second  clause  of  the  sta  tute  4  Ed. 
1,  and  the  1  b  Ed.  1 ,  that  the  warranty,  so  far  as  it  respects  the  feof¬ 
for,  has  become  a  mere  personal  contract,  instead  of  a  real  security 
annexed  to  the  estate,  [2  Bl.  Comm.  300.]  It  may  therefore  be  ne¬ 
cessary  to  establish  by  express  enactment  the  operative  effect  of  this 
word  in  a  conveyance.  We  have  it  under  consideration  to  suggest 
that  in  all  deeds  conveying  real  estate  for  a  valuable  consideration,  the 
word  “give,”  when  used  for  that  purpose,  shall  be  operative  as  a 
Covenant,  unless  restrained  by  express  words  in  the  deeds,  to  bind  the 
grantor  during  his  life  to  warrant  and  defend  the  estate  thereby  grant¬ 
ed,  but  that  such  covenant  shall  not  be  deemed  to  extend  to  and  bind 
the  heir  or  the  personal  representatives  of  the  grantor,  [See  Bos.  & 
Full.  22—3.  2  Caines’  Rep  190.  '  6  S.  &  R.  U  ! ,] 

The  devolution  of  warranties  upon  the  heir,  and  the  conditions  or 


circumstances  under  which  they  will  bind  him,  is  a  more  important 
topic.  It  is  essential  to  the  effect  of  a  warranty  that  it  should  descend 
to  the  person  intended  to  be  barred  thereby  as  the  next*heir  of  the 
warrantor — otherwise,  by  the  common  law,  it  could  not*  bar  him, 
[Cary’s  Lit?,  boy.]  The  term  heir  is  a  sort  of  correlative  of  the  term 
warrantor ,  as  it  is  of  the  term  ancestor ,  and  most  of  the  statutes  which 
have  been  enacted  to  restrict  the  power  of  the  ancestor  to  warrant, 
have  been  made  expressly  for  the  relief  of  the  heir.  Thus  by  the  sta- 
tutc  4  and  5  A  tine,  c.  i(>,  sect.  2  ,  warranties  made  by  any  tenant  lor 
life  of  any  lands  descending  or  coming  to  any  person  in  reversion  or 
remainder,  and  collateral  warranties  of  any  lands  by  any  ancestor 
who  had  no  estate  of  inheritance  in  the  same  possession,  should  be 
void  as  against  the  heir.  This  statute  is  not  in  force  in  this  State,  [2 
Yeates,  a  13.  9  S.  &  R.  27  ,]  and  the  reason,  it  is  presumed,  why  it 
has  not  been  considered  a  part  of  our  law,  is,  that  it  intends  a  benefit 
to  the  heir  at  common  hue,  although  the  generality  of  its  provisions  in 
oth  r  respects  would  embrace  cases  requiring  relief  which  may  occur 
in  this  State. 

In  allusion  to  this  statute  Chief  Justice  Tiighman  remarked  in  the 
case  of  Jourdan  vs.  Jourdan,  hat  possibly  the  LegislaturemVay  think 
it  prudent  to  make  some  provision  whereby  ail  injustice  and  inconve¬ 
nience  from  the  effect  of  warranties,  lineal  and  collateral,  may  be  pre¬ 
vented.  Certainly  the  subject  deserves  consideration — for  although 
tne  warrantee  and  his  heirs  and  assigns  may  have  remedy  by  action 
on  the  covenant  of  warranty,  in  cases  when  the  land  is  recovered 
from  him  by  one  of  the  children ’of  the  warrantor  :  yet  the  remedy  is 
uncertain,  by  way  of  damages,  and  may  be  inadequate.  The  situation 
of  the  warrantor  is  embarrass'  d  by  cur  law  of  descent,  which  divides 
the  real  estate  of  the  warrantor  among  all  his  children,  while  the  war¬ 
ranty  is  left  to  descend,  as  at  common  law,  on  the  eldest  son  only,  [9 
S.  &  R.  2  ‘  .]  This  incongruity  of  our  law  is  not  without  example 
in  the  law  of  England,  [Co.  Lit'.  I  2 .  Littleton,  sect.  :3  .] 

To  understand  the  evils  to  which  the  Chief  Justice  referred,  it  will 
be  necessary  to  state  briefly  the  operation  of  warranties  which  bind 
the  heir.  Of  these  there  are  two  kinds,  viz :  lineal  and  collateral. 
These  denominations  are  taken  rather  from  the  persons  to  be  bound 
than  from  the  warrantors;  for  the  same  warranty  may  be  lineal  as  to 
one  person  and  collateral  as  to  another.  It*cannot  be  lineal  except 
as  to  a  person  who  is  both  heir  to  the  land  and,  so  to  speak,  heir  to 
the  warranty — that  is,  he  must*  be  so  circumstanced  that  in  deducing 
his  title  to  the  land,  he  must  name  in  his  pedigree  the  person  who 
created  the  warranty,  (-2  Bl.  Com.  30c—  .  Litt.  sect’s  703,  704,  705. 


1  Preston  Abstracts,  410.) 

A  warranty  is  collateral  when  the  the  coincidence  just  mentioned 
does  not  occur.  It  is  more  easily  described  than  defined.  The  fol¬ 
lowing  example  has  been  given  by  an  eminent  conveyancer,  to  eluci¬ 
date  the  distinction  between  lineal  and  collateral  warranties.  It  ap¬ 
pears  to  have  been  taken  from  Littleton,  §708.  A  tenant  in  tail  dis¬ 
continues  the  estate  with  warranty  and  dies,  leaving  B,  C  and  D,  his 
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sons.  (This  warranty  is  lineal  as  respects  all  of  them.)  C,  the  second 
son,  releases  with  warranty  and  dies  without  issue.  This  warranty 
descends  on  B,  the  elder  brother.  As  to  B,  the  warranty  is  collateral, 
as  to  D,  it  is  lineal.  (Litt.  §7 0 8 .  §707.  Watkins  Prin.  [by  Preston.] 
pp.  73,  7-.)  In  the  case  of  Jourdan  vs.  Jourdan,  the  estate  in  ques¬ 
tion  belonged  to  the  Mother— the  warranty  in  question  was  created 
by  the  father.  It  was  therefore,  collateral  as  it  respected  the  heir, 
because,  in  deducing  his  title  to  the  estate,  he  would  not  name  the 
father,  who  created  the  warranty,  but  the  mother.  Lineal  warran¬ 
ties  are  said  not  to  be  binding#without  assets.  Collateral  warranties 
bind  whether  assets  descend  to  the  heir  or  not,  except,  so  far  as  they 
are  restricted  by  statute.  Thus,  in  the  example  given  above :  B 
might  establish  his  title  to  the  estate  to  which  the  warranty  was  an¬ 
nexed,  during  the  life  time  of  C,  provided  he  had  not  assets  from  his 
father;  for  he  was  then  hound  only  by  the  lineal  warranty  descended 
upon  him  by  his  father.  But  after  the  death  of  C,  J  his  brother]  he 
could  not  establish  his  title  to  the  estate,  even  though  he  had  no  assetts, 
Yor  then  a  collateral  warranty  had  descended  on  him,  and  no  statute 
relieves  against  its  effect. 

In  Lucas  Rep.  pp.  5,  4,  it  is  said  that  a  collateral  warranty  is  one  of 
the  harshest  and  most  cruel  points  of  the  common  law,  because  that 
there  is  not  so  much  as  an  intended  recompense. 

The  case  of  Jourdan  vs.  Jburdan,  may  illustrate  the  doctrine.  In 
that  case,  the  father  was  seized  in  right  of  his  wife,  (who  was  mother 
of  the  parties,)  of  the  land  in  question. 

This  estate  therefore,  in  contemplation  of  law,  was  an  estqte  of  in¬ 
heritance  in  right  of  his  wife  during  her  life.  At  her  death  that  estate 
would  terminate,  and  he  would  have  instead  of  it,  an  estate  for  life, 
called  an  estate  by  the  curtesy.  (1  Bin.  10,  Co.  Litt.  80,  [a]  >51.  [a] 
Litt.  §90.  1  Preston  abst.  336.)  Thus  situated,  he  conveys  his  wife’s 
estate  to  the  defendant,  with  warranty  against  his  heirs,  claiming  un¬ 
der  him  or  his  wife.  This  warranty  being  collateral,  upon  the  prin¬ 
ciples  of  the  common  law,  would  bind  Hugh,  the  eldest  son,  on  whom 
it  descended,  without  respect  to  assets.  Thus,  by  means  of  a  collater¬ 
al  warranty,  John,  the  father,  could  bar  Hugh  of  his  interest  in  his 
mother’s  estate,  although,  if  he  had  made  a  feoffment  without  warran¬ 
ty,  the  estate  of  the  feoffee  would  have  been  defeated  by  his  death, 
(1  Bin.  ■  0.)  and  a  right  of  entry  thereupon  would  have  accrued  to 
the  wife,  if  she  had  survived  him,  or  to  her  heir  if  she  were  dead,  by 
force  of  the  statute  32,  Hen.  8,  c.  28.  §6.  (Rob.  Dig.  219.  Sec.  3. 
Bl.  Com.  17  2.) 

To  understand  the  reason  of  this  operation,  it  must  be  remembered, 
that  before  the  statute  of  Gloucester,  (6  Ed.  1,  c.  3.  A.  D.  '278. 
Rob.  Dig.  2<)8.)  every  warranty  (not  commenced  by  disseizin,)  which 
descended  upon  the  heir  of  the  warrantor,  was  operative  to  prevent  the 
heir  from  recovering  any  lands  against  the  wai  ranty  of  his  ancestor. 
(Litt.  §  97.)  The  distinction  between  lineal  and  collateral  warranty 
*  was  useless  and  unknown  at  the  common  law.  In  point  of  effect, 
there  was  no  difference  between  them.  Both  were  binding,  and  equal- 
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ly  binding.  (Vaughan  Rep.  3'  6,  375.)  The  law  of  warranty  and  the 
law  which  gave  the  entire  inheritance  to  eldest  son,  were  coeval. 
Both  were  matters  of  positive  institution,  and  the  force  ascribed  to  the 
warranty  was  justified  on  the  ground,  that  it  was  no  injustice  to  an¬ 
nex  the  liability  or  disadvantage  of  warranty  to  the  privilege  of  primo¬ 
geniture,  or  even  of  succession.  (Doctor  and  Student,  Dial  2.  Ch. 
49.  2  Bl.  Com.  215,  214.)  But  the  operation  of  this  rule  has  been 
restricted  by  certain  statutes.  To  decide  therefore,  whether  in  a  par¬ 
ticular  case  the  heir  is  bound  by  the  warranty  of  his  ancestor,  we  are 
to  consider  first,  whether  the  conditions  have  occurred  upon  which,  by 
the  principles  of  the  common  law,  he  may  he  bound:  If  they  have, 
then  ydiether  his  case  comes  within  the  exempting  operation  of  any 
of  the  statutes.  It  has  been  said,  that  none  of  the  statutes  apply  to 
lineal  warranties,  because  lineal  warranties  were  never  binding  with¬ 
out  assets.  (Shep.  Touch.  1  1.  Preston’s  Edition.)  In  point  of  fact, 
none  of  the  ea  ly  British  statutes  restrain  the  operation  of  any  war¬ 
ranty  under  the  terms  lineal  or  collateral,  (Vaughan,  35  5.)  although 
they  are  applicable  only  to  warranties  which  are  now  denominated 
collateral.  In  the  statute  4  &  5,  Anne,  this  forensic  distinction  is 
recognized.  The  first  of  these  statutes,  as  has  been  intimated,  is  that 
of  Gloucester.  Its  chief  provisions  are  these.  If  a  man  claim  a  ten¬ 
ement  which  he  holdeth  by  the  curtesy,  his  son  shall  not  be  barred  to 
demand  and  recover  by  the  writ  of  morcV  ances  or,  the  seizin  of  his 
mother,  although  the  deed  of  his  father  doth  make  mention  that  he  and 
his  heirs  be  bound  to  warranty:  And  in  like  manner,  the  issue  of  the 
son  shall  recover  by  a  writ  of  cosinage  ayel  and  besayel.  (Rob.  Dig. 
208.) 

The  case  of  Jourdan  vs.  Jourdan,  (9  S.  &  R.  275,)  would  have 
fallen  within  this  provision  of  the  statute,  if  John  Jourdan,  the  father, 
had  survived  his  wife,  and  had  made  the  conveyance  in  question  after 
her  death. 

-The  last  clause  of  this  statute  provides,  “that  the  heir  of  the  wife 
shall  not  be  barred  of  his  action  after  the  death  of  his  father  and 
mother,  by  the  deed  of  his  father,  if  he  demand  (by  .action)  the  inher¬ 
itance  ot  his  mother  by  a  writ  of  entry,  which  his  father  did  aliene  in 
the  life  time  of  his  mother,  whereof  no  fine  is  levied  in  the  King’s 
court.’ 

This  clause  of  the  statute  extends  to  alienations  with  warranty,  made 
by  the  husband  during  the  life  time  of  his  wife,  except  alienation  by 
fine,  lawfully  levied.  (2  Inst.  294,  Lift.  §72  ,  731 .) 

But  this  statute  does  not  extend  to  alienations  made  by  tenant  m 
dower  with  warranty,  (2  Inst.  2  2.)  nor  does  it  in  any  case  absolutely 
annul  the  effect  which  the  warranty  has  by  force ’of  the  common  law. 
For,  “if  any  heritage  descend  to  the  heir  from  his  father’s  side,  then 
he  shall  be  barred  for  the  value  of  the  heritage  descended.” 

Its  effect  therefore,  is,  to  relieve  the  heir  ol  the  wife  against  the 
warranty  of  his  father,  made  during  the  life  or  after  the  decease  of 
his  mother,  in  respect  to  the  estate  which  should  descend  from  her  to 
him,  in  all  cases  except  two,  viz :  Where  the  alienation  was  made 


by  a  fine  duly  levied,  in  which  the  wife  concurred,  and  where  assets 
(that  is  to  say,  lands  or  teuementsfin  ice  simple  of  the  yearly  value  of 
the  inheritance  fof  the  mother,)  descend  to  the  heir.  ( _  Inst,  293-4.) 

This  then  is  the  extent,  of  the  alteration  made  by  that  statute  of  the 
law  of  warranty,  as  it  exists  at  the  common  law. 

The  next  statute  which  operates  in  restraint  of  the  power  of  the  an¬ 
cestor  to  bind  his  heir  by  a  warranty,  is  the  1  >  Ed.  !,  slat,  i ,  c.  I, 
(A.  D.  1  £85,  Rob.  Dig.  x02,)  commonly  called  the  statute  de  donis 
condi  ioTialibus.  The  principal  effect  of  this  statute  is  to  convert  cer¬ 
tain  estates  enumerated  therein,  which  at  the  common  law  would  be 
‘fees  simple  conditional  into  estates  tail.  One  of.  its  objects  was  to 
prevent  the  donee  and  tenant  of  such  estates  from  disinheriting  his 
issue,  and  hence  it  follows  that  the  warranty  of  such  a  donee  and  ten¬ 
ant,  which  must  be  lineal  as  it  respects  the  issue  inheritable  to  the  es¬ 
tate,  is  not  allowed  to  bar  or  bind  such  issue,  (Co.  Liit.  374,  note.) 

This  subject  will  be  more  properly  considered  in  another  place.  It 
is  necessary  at  present  only  to  observe,  that  the-  principle  of  equity  of 
the  statute  of  Gloucester  has  been  transferred  to  this  statute,  so  far  as 


to  allow  the  tenant  or  donee  in  tail  to  bar  his  issue  of  his  right  to  the 
estate,  upon  the  condition  of  leaving  assets  in  fee  simple  lo  descend  to 
such  issue  in  like  manner  as  the  tenant  by  the  curtesy  might,  by  the 
statute  -  Ed.  !,  ch.  3,)  bar  the  heir  of  the  wife  of  her  seizin,  (Litt. 
sect,  r  12.  Keihvay  7v.  4  Co.  Rep.  4.  2  Inst.  2  13,  -3  .  Vaughan 
Rep.  St  5,  37  .)  It  is  upon  the  ground  of  this  construction  of  the 
statute  that  recompense,  which  is  the  real  or  supposed  effect  of  the 
judgment  consequent  upon  the  voucher  in  a  common  recovery,  is  al¬ 
lowed  to  bar  the  issue  in  tail,  (Pigott  on  Recoveries,  St.  Preston  on 
Conveyancing,  134.) 

'The  statute  de  donis  is  mentioned  in  this  place  merely  because,  by 
its  construction,  it  has  to  a  certain  extent  altered  the  common  law  of 
warranty.  It  is  obvious,  however,  that  owing  to  the  peculiarity  of 
the  case  for  which  the  statute  provides,  it  cannot  have  much  influence 
in  an  estimate  of  the  general  effects  of  tho  law  of  warranty.  And 
even  in  cases  within  the  statute,  the  law  of  warranty  as  it  previously 
existed,  is  in  effect  revived  by  the  fictitious  and  evasive  character  of 


the  common  recovery. 

The  next  of  these  statutes  is  the  i  I  Hen.  7,  ch.  2e,  (A.  D.  1494. 
Rob.  Dig.  2!  !,  2i3.)  This  statute,  provides  that  if  a  woman  who  is 
tenant  in  dower,  or  a  tenant  for  term  of  life,  or  a  tenant  in  tail  jointly 
with  her  husband,  or  only  to  herself  or  to  her  use,  of  any  lands  of  the 
i  heritance  of  her  husband,  or  of  his  porch  as,  or  given  to  her  hus¬ 
band  in  tail  or  for  life  by  the  ancestors  of  her  husband,  or  by  any  per¬ 
son  seized  to  the  use  of  her  husband  or  of  his  ancestor,  shall  discon¬ 
tinue,  alien,  release  or  confirm  wdk  - warranty ,  being  sole,  or  with  an 
after  taken  husband,  or  shall  fraudulently  suffer  a  recovery,  such 
recoveries,  alienations,  releases,  confirmations  and  warranties  a  hall 
he  void,  &c.  Provided  the  heirs  next  inheritable,  &c.  do  not  assent  to 
such  recovery  by  agreement  enrolled,  &c.  (Littleton,  sect.  727.) 

The  provision  so  far  as  it  respects  an  alienation  by  a  tenant  in  dow- 
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er  of  (he  inheritance  or  purchase  of  her  husband  with  warranty,  cor¬ 
responds  in  gs  general  intent  with  the  statute  ol  Gloucester  relating  to 
the  alienation  with  warranty  of  a  tenant  by  the  curtesy,  but  with  some 
differences  of  provision.  So  far  as  it  respects  ol  tier  estates  for  life  in 
her  tenure,  not  being  dower,  it.  goes  beyond  it — so  far  as  it  respects 
estates  of  which  she  may  be  seized  in  tail  by  the  provision  of  her  bus 
band  or  of  any  of  his  ancestors,  or  by  his  or  their  procurement, 'it  im¬ 
poses  a  restraint  in  addition  to  that  already  imposed  by  the  statute  dt 
doiis ,  and  should  be  disposed  of  in  connexion  with  that  subject. 

The  residue  of  that  statute  respects  principally  the  remedy  of  the 
person  having  the  interest,  title  or  inheritance  intended  to  be  effected 
by  the  discontinuance  warm  ty  or  recovery. 

The  only  remaining  of  these  statutes  is  the  4  and  5  Anne,  c.  i  65 
sect.  cl,  which  provtdes  in  substance  that  “all  warranties  by  any 
tenant  for  life  of  any  land,  &e.  the  same  descending  or  coming  to  any 
person  in  reversion  or  remainder  shall  be  void.”  Likewise,  “all  col¬ 
lateral  warranties  of  any  lands,  &c.  by  any  ancestor  who  has  no  es¬ 
tate  of  inheritance  in  possession  in  the  same,  shall  be  void  against  his 
heir.” 

These  provisions  are  in  derogation  of  the  common  law  of  war¬ 
ranty'-  Briefly  then  the  law  may  be  thus  stated  The  ancestor  may 
still  debar  the  Claim  of  his  heir  to  lands  which  he  holds  i (i  f  re  simple 3 
(Littleton,  sect,  'll.)  This  he  might  always  do  to  a  certain  extent 
without  the  consent  and  against,  the  will  of  his  heir,  although  he  should 
leave  no  other  lands  to  him  as  assets  or  in  recompense,  (Glanville, 
book  ',eh.  f,-h.  Co.  Rep.  If,  (a)  )  and  the  heir  would  be  bound  by 
the  deed  of  his  ancestor  without  warranty,  so 'far  that  he  could  not 
claim  the  land  aliened  against  his  deed.  In  fact  this  power  of  dispo¬ 
sal  is  one  of  the  essential  elements  of  property,  (Co.  Litt.  b.  (n) 
2.)  But  if  the  alienee  of  the  land  should  be  evicted  by  a  title  para 
mount,  the  heir  would  not  be  bound  by  the  warranty  of  his  ancestor 
to  render  in  value  of  his  own  lands,  unless  assets,  that  is  other  lander, 
have  descended  to -him  from  the  ancestor  who  created  the  warranty. 

'Phis  is  the  meaning  of  the  rule  that  a  lineal  warranty  is  a  bar  of  an 
estate  in  fee  simple  without  assets,  (Shep.  Touch.  I  m  -2 . ) 

But  if  the  ancestor  has  not  a  fee  simple,  but  an  estate  so  limited  as 
to  be  restricted  to  him  and  his  descendants,  he  has  not  the  same  power 
to  bind  those  of  his  heirs  who  may  be  entitled  under  the  limitation* 
The  y  may  claim  the  land  notwithstanding  the  alienation  and  warranty 
of  their  ancestor,  and  of  course  they  would  not  be  liable  to  render  in 
value  of  their  own  lands  to  the  alienee  of  the  land  in  case  of  an  eviction. 

This  results  from  the  statute  id  Edward  1,  stat.  1 ,  c.  ,  which 
enacts  that  the  will  of  the  giver  of  such  land  shall  be  observed,  so  that 
they  to  whom  the  land  is  given  shall  have  no  power  to  alien  it,  but 
that  it  shall  remain  to  the  issue  of  theni  to  whom  it  was  given  after 
their  death,  or  shall  revert  to  the  giv.gr  or  his  heirs  if  issue  fail, 

For  the  sake  of  avoiding  circuity  of  action,  (see  Co.  Litt.  S7  - ,  (n)  gf) 
the  courts  have  so  far  relaxed  the  terms  of  this  statute,  that  the  tenant 
of  an  estate  which  is  within  the  operation  of  that  statute,  may  never- 
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theless  convey  and  bind  by  his  warranty  the  particular  heirs  to  whom 
it,  is  limited,  so  as  to  repel  or  rebut  their  claim,  upon  the  condition  of 
his  leaving  other  lands  to  descend  to  them  in  fee  simple  #f  equal  value. 
This  .is  the  meaning  and  ground  of  the  rule,  that  a  lineal  warranty 
with  assets  is  a  bar  of  an  estate  tail,  (Shep.  Touch.  182*  Littleton, 
sec.  7 1 2.) 

But  other  rights  exist  in  lands  entailed,  under  the  statute  last  men¬ 
tioned,  besides  those  which  belong  to  the  issue  of  the  tenant,  who  are 
comprized  by  the  entail.  As  to  those  rights,  the  warranty  of  the  ten¬ 
ant  in  tial  would  be  collateral.  Now  as  these  rights  are  not  within 
the  protection  of  the  statute  of  entails,  (Co.  Litt.  374,  b.  but  see  Vaug- 
feam  36  )  it  follows  that  the  donee  in  tail  may  by  warranty  bind  the 
heirs  in  whom  such  rights  are  vested  in  the  same  manner  as  he  might 
have  done  at  the  common  law,  unless  he  should  be  restrained  by 
some  other  statute. 

Hence  it  is  sai  i  that  a  collateral  warranty  is  a  bar  to  him  that 
demandeth  fee-tail  without  any  other  descent  of  fee-simple,  except  in 
cases  which  are  restrained  by  the  statutes  (Littleton  §  7  l  5.) 

Again,  the  ancestor  although  not  possessed  of  a  fee-simple  or  of 
a  fee- tail  may  still  bind  his  heir  by  his  warranty  as  at  the  common 
taw  in  all  cases  where  he  is  not  restrained  by  the  statute. 

The  statutes,  which  have  all  been  adverted  to,  impose  a  restraint 
upon  the  power  of  binding  by  warranty  only  the  following  cases,  viz % 

1.  Tenant^  by  the  curtesy  are  restrained  from  binding  by  warran¬ 
ty,  their  heirs,  who  are  also  heirs  of  the  wife,  unless  they  shall  leave 
to  them  other  fee-simple  lands  in  recompense. 

2.  Husbands  seized  of  an  estate  of  inheritance  in  right  of  their 
wives,  are  restrained  from  binding  by  warranty  their  heirs,  who  are 
also  the  heirs  of  the  wives  exempt  by  fine  duly  levied,  and  in  which 
the  wives  have  concurred.  In  this  State  a  separate  examination  of 
the  wife  according  to  the  act  34,  Feb.  1770,  may  supply  for  this  pur¬ 
pose  the  place  of  a  fine. 

3.  Tenants  in  tail  are  restrained  from  binding  bv  warranty  the  issue  . 
in  tail,  perhaps  also  the  reversioner,  unless  they  shall  have  other  fee- 
simple  lands  to  them  in  recompense. 

4.  Tenants  in  dower  are  restrained  from  binding  by  warranty  their 
heirs,  who  arc  also  the  heirs  of  their  husband. 

5.  Women  who  are  otherwise  tenants  for  the  term  of  life  or  in  tail 
cf  the  inheritance  or  purchase  of  their  husbands,  or  by  the  provis  on 
of  their  husbands,  or  of  the  ancestors  of  their  husbands  are  in  like 
manner  prevented  from  binding  their  heirs  by  warranty. 

6.  All  tenants  for  life  are  prevented  from  binding  by  warranty, 
reversionees  and  remainder. 

7.  Every  ancestor  who  has  no  estate  of  inheritance  in  possession 
in  the  lands  warranted  is  prevented  from  binding  his  heir  by  a  colla¬ 
teral  warranty. 
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The  last  two  of  these  provisions  are  not  a  part  of  the  law  of  Penn 
svlvania. 

From  this  cursory  examination  of  the  law  of  warranty  it  is  obvious 
that, 

1.  So  far  as  it  respects  the  power  of  the  ancestor  lo  bind  his  heir  in 
respect  to  fee-simple  lands  the  law  of  warranty  requires  no  alteration 
(Co.  Litt.  75,  b.  n.  £.)- 

2.  So  far  as  it  respects  the  power  of  the  tenant  in  tail  to  bar  the 
issue  in  tail,  a  revival  of  the  law  of  warranty,  as  it  existed  before  the 
statute  (West  2.)  de  doni >,  would  supercede  to  a  great  extent,  the 
uses  of  common  recovery.  If  then,  we  may  assume  the  policy  of  the 
law  in  facilitating  the  barring  of  entail  to  be  just,  \xe  may  safely  con¬ 
clude,  that  no  further  abridgement  of  the  operation  of  a  w  arranty  is 
necessary  in  this  particular.  On  the  contrary,  the  question  is  perhaps 
worthy  of  consideration,  whether  the  text  of  the  statute  dr  do>is  should 

mf  * 

not  be  modified,  so  as  to  authorize  the  donee  in  tail,  (with  or  without 
restrictions.)  directly  to  bar  the  entail  of  his  warranty  without  assets. 

•S.  In  regard  to  the  power  of  one  ancestor  to  debar  the  heir  in  any 
case  of  an  inheritance  to  wdiich  he  may  be  entitled  from  another  an¬ 
cestor,  without  an  equivalent ,  the  law  appears  to  us  unjust.  Indeed, 
it  may  be  doubted  whether  the  conditional  power  established  hv  the 
statute  of  Gloucester  can  be  reconciled  with  the  full  claims  of  justice. 
The  heir  may  prefer  (and  have  good  cause  to  prefer,)  his  proper  in¬ 
heritance  to  the  assets  or  equivalent  w  hich  may  he  left  to  him  by  the 
warranting  ancestor. 

The  inheritance  aliened  from  the  heir,  mav  be  one  tract  of  twenty 
acres  of  land; — the  recompense  may  be  twenty  separate  acres,  situa¬ 
ted  in  twenty  different  counties.  This  is  a  case  supposed  in  b  Co. 

Rep.  47,  a. 

We  may  suppose  also,  (and  if  we  consider  the  condition  of  the 
country,  the  supposition  may  easily  occur  in  fact,)  that  the  lands  left 
by  the  warranting  ancestor  to  his  heir,  are  situated  in  another  state. 

In  that  case,  it  is  probable  that  the  courts  would  hold  such  lands  not 
to  be  assets  or  a  le^al  recompence.  (but,  see  Co.  Litt.  3T4,  b.)  It 
■would  seem  unjust  to  compel  the  heir  against  his  consent,  to  accept 
lands  lying  within  another  state,  and  subject  to  different  laws,  (and 
liable  to  different  charges  upon  the  tenure  or  otherwise,  and  which 
might  require  him  to  change  his  domicil,)  in  lieu  of  his  inheritance 
within  this  commonwealth  ;  while  at  the  same  time,  these  lands  might 
in  a  contract,  be  considered  by  him  more  than  an  equivalent,  and  desira¬ 
ble  in  exchange.  On  the  other  hand, cases  may  occur  in  which  the  perso¬ 
nal  estate  of  the  ancestor  may  have  been  increased  to  the  value  of  the 
lands  aliened,  and  this  value  may  devolve  wT.ojlv  to  him,  so  that  in 
point  of  fact,  he  may  receive  a  full  compensation  in  money  for  the  in¬ 
heritance  aliened,  although  no  assets  in  fee  simple  land  should  descend 
to  him  from  the  warranting  ancestor. 

t  O 

It  is  impossible  however,  to  provide  for  the  cases  which  may  occur 
upon  eqi  ‘able  principles,  unless  by  leaving  them  free  from  statutory 
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pn  visions,  and  subjecting  each,  according  to  its  circumstances,  to  the 
equitable  consideration  of  the  courts.  But  this  method  would* intro¬ 
duce  too  much  uncertainty  into  the  title  of  real  estate  thus  situated, 
and  it  seems  expedient  to  dispose  of  it  by  a  general  rule,  affirming  or 
negativing  the  power  of  the  ancestor  tc  bind  the  heir  by  his  warranty 
with  assets:  and  upon  this  question  it  must  he  borne  in  mind,  that  if 
this  power  should  be  destroyed,  the  principle  upon  which  the  binding 
effect  of  a  common  recovery  d  :pcnds,  would  fail,  unless  by  a  special 
clause  it  should  be  retained  in  respect  to  the  estates  to  which  that  form 
of  assurance  is  adapted.  The  effect  of  such  a  scheme  might  be  at¬ 
tained  by  transferring  the  principle  from  the  statute  of  Gloucester  to 
the  statute  of  de  donis ,  making  it  a  part  of  the  text  and  substance  of 
that  law,  and  abolishing  it  in  all  other  cases  to  which  it  is  at  present 
applied,  either  by  the  express  terms  of  the  statute,  or  by  construction 
of  the  courts. 

But  upon  the  whole,  we  are  disposed  to  think  that  the  presumption 
of  the  common  law,  arising  from  the  privity  of  blood  or  relationship, 
(Plowd.  sob,'  should  be  allowed  to  prevail,  so  far  as  to  allow  the  an¬ 
cestor  to  bind  his  heir  by  a  collateral  warranty  icitk  assets ,  but  not 
otherwise. 

Under  this  impression,  we  may  hereafter  suggest  that  no  collateral 
warranty  shall,  in  any  case,  bar  or  bind  the  heir  of  the  warrantor, 
unless  other  lands  within  this  Commonwealth  shall  in  iact  have  de¬ 
scended  to  him  in  fee  simple  from  such  warrantor,  nor  in  that  case 
shall  such  warranty  be  binding  upon  the  heir  to  a  greater  value  than 
the  lands  which  shall  so  descend. 

Such  a  provision  was  proposed  in  the  fiftieth  year  of  Ed.  3,  (Cot¬ 
ton’s  Abridg.  l'ifi,)  but  it  proceeded  no  further,  (3  B!.  Com.  .‘  Ob,  7.) 

If  it  should  be  adopted,  it  would  supersede  the  special  enactments 
before  mentioned,  fi  Ed.  !,  c.  3,  -t,  a,  Anne,  c.  b,  §21. 

It  would  be  necessary  to  add,  however,  to  this  provision  a  proviso, 
saving  a  common  recovery,  in  case  that  form  of  assurance  should  be 
retained. 

Another  matter  is  suggested  by  the  case  of  Jourdan  vs.  Jourdan, 
before  cited.  The  warrantor  left  five  children.  He  also  left  estate  in 
fee  simple  of  greater  value  than  the  estate  of  the  wife,  which  be  had 
conveyed — at  least  the  defendant  offered  to  prove  that  such  was  the 
fact.  The  estate  was  divided  among  all  his  children,  yet  the  warranty 
descended  only  upon  the  eldest  son  and  the  heir  at  common  law. 

As  recompense  is 'the  cause  which  gives  effect  to  the  warranty  un¬ 
der  fhe  statute  of  Gloucester,  it  seems  reasonable  that  it  siiould  be 
equally  operative  upon  all  who  participate  in  it ;  that  is,  upon  special 
heirs,  as  well  as  upon  the  heir  at  the  common  law. 

If  warranties  are  to  continue  to  exist.  in  Pennsylvania,  it  is  not  easy 
to  perceive  why  they  should  not  bind  all  the  children  ol  the  warrantor, 
inasmuch  as  primogeniture  and  sex  have  no  prerogatives  or  privileges 
in  the  matter  of  succession  to  the  inheritance. 
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3.  We  now  proceed  to  the  third  branch  of  the  inquiry,  viz  :  the 
remedial  means. appropriated  to  enforce  the  right  which  the  warrantee 
acquires  by  means  of  a  warranty. 

A  warranty  may  be  considered  as  a  bar  or  defence  to  the  claim  of 
the  warrantor  and  his  heirs,  or  as  a  foundation  ot  a  right  to  recover 
other  lands,  in  case  he  is  evicted  from  the  lands  to  which  the  warranty 
is  annexed.  It  is  in  the  latter  view  we  propose  to  consider  it. 

It  has  already  been  remarked,  that,  the  action  devised  and  appro¬ 
priated  by  tiie  common  law,  to  recover  recompense  for  lands  warrant¬ 
ed  and  evicted,  is  the  warrantia  chartae.  But  before  any  eviction, 
if  an  action  should  be  brought  against  the  warrantee  for  the  recovery 
of  the  land,  upon  a  title  or  claim  paramount,  he  may,  instead  of  a 
warrantia  chartae,  require  the  warrantor,  or  his  heirs,  to  come  into 
Court  and  defend  the  land  to  which  the  warranty  is  annexed,  or  yield 
to  him  other  lands  of  equal  value.  Such  a  requisition  is  called  a 
vouch  r  to  warranty,  (2  Saund.  Rep.  $2.)  According  to  this  defini¬ 
tion  or  description  of  a  touche  ,  it  is  a  proceeding  of  the  defendant. 
As  a  general  proposition  this  is  true  :  but  by  the  statute  i  Ed.  1, 
stat.  \ ,  c'.  ,  (Rob.  Dig.  182,)  before  adverted  to,  demandants  or 
-plaintiffs  are  allowed  in  certain  cases  to  vouch,  as  if  they  were  de¬ 
fendants,  (2  Inst.  3  1.)  In  this  sense,  a  voucher  to  warranty  is  said 
to  feme  in  lieu  of  an  action,  but  it  is  in  lieu  of  an  action  against  a 
third  person.  It  is  not  like  a  sett-off  or  a  cross  action  against  the 
plaintiff  or  demandant,  (Shep.  Touch.  183,  5  Rep.  17.) 

It  sometimes  occurs  in  modern  practice’,  that  a  defendant  in  eject¬ 
ment  gives  notice  to  his  grantor  (who  is  bound  by  covenants  of  title) 
to  come  in  and  defend  the  title.  It  may  be  expedient  to  do  so,  in  or¬ 
der  to  render  the  judgment  (if  one  should  be  obtained  against  him) 
admissible  in  evidence  against  his  grantor,  in  an  action  against  him 
upon  his  covenants. 

Such  a  proceeding,  though  anakgous,  (at  least  in  the  matter  of 
notice,)  falls  much  short  of  the  effect  of  a  voucher  of  warranty. 

A  voucher  lies  only  in  real  actions,  but  it  lies  not  in  every  real  ac- 
tion.  It  is  not  allowed  in  any  action  where  son  tort  demesne  is  im¬ 
puted  to  the  defendant,  (or  the  person  under  whom  he  claims,)  as  the 
gist  of  the  action,  (Fleta,  pa.  449,  §  4.)  Thus  no  warrantor  could  be 
vouched  to  justify  a  novel  disseizin ,  (Booth,  240,  Beam’s  Glanville, 
340,  note.) 

The  same  principle  obtained  in  the  ancient  law*  of  Franco.  (Hen- 
rion,  Justices  dc  Paix,  Sir,  Co.  Litt.  860  b,  note.) 

Upon  the  same  principle  it  would  not  be  allowed  in  ejections 
(Hob.  Rep.  2  ,)  or  in  fictitious  ejectment. 

It  was  said  ako  by  the  late  chief  justice  Tilghman  in  the  case  of 
Jourdan  vs.  Jour  clan,  that  it  does  not.  lie  in  an  ejectment  in  Pennsyl¬ 
vania.  The  remark  must  he  supposed  to  refer  to  the  action  as  alter¬ 
ed  by  the  act  of  t  8  6,  and  if  so,  the  reason  must  be  different  from 
that  just  mentioned. 


A  tenant  by  the  curtesy  could  not  vouch,  nor,  in  the  quaint  lan¬ 
guage  of  the  law,  could  any  other  person  who  comes  in,  in  the  post , 
(5  Rep.  !“,  2  Saund.  42,  note,)  or  by  an  act  of  law,  because  a  war¬ 
ranty  cannot  be  extended  beyond  its  limitation,  viz.  the  parties,  their 
heirs  and  assigns,  (Hob.  27,  4  Leon,  5  t-.)  Again:  a  voucher  to 
warranty  is  the  waver  of  an  answer  to  the  action,  as  really  so,  as  a 
plea  puis  darrein  continuance  is  a  waver  of  all  pleas  previously 
pleaded.  The  tenant  (or  defendant)  thereby  puts  his  staff  and  defence 
into  the  hands  of  another,  and,  whether  the  vouchee  appeared  or  not, 
no  proceedings  upon  the  merits  could  afterwards  be  had  between  him 
and  the  demandant. 

Upon  the  ground  of  this  rule,  an  ancient  author  admonishes  the 
tenant  to  take  care  that  he  vouch  wisely,  that  is,  one  who  can  war¬ 
rant  and  effectually  defend,  (Fleta,  p.  45  ,  §4  «,  4  5.)  But  as  voucher 
comes  in  lieu  of  a  warrantia  cha  tae,  it  is  optional  with  the  defendant 
either  to  vouch  or  to  rely  upon  the  action,  (Hob.  £1,  22.)  The  writ 
of  warrantia  chartae  may  be  brought  by  the  warrantor  before  evic¬ 
tion,  and  before  he  is  impleaded,  or  it  may  be  brought  pending  the 
action  in  which  the  warrantee  is  impleaded,  but  not  alter  a  judgment 
rendered  thereon,  (Reg.  Brev.  158.)  In  the  former  case,  it  is  a  pre¬ 
cautionary  measure,  (Hob.  2 1 , 22,  217,  l  1  S.  &  R.  1 1  ■>,  1 1  Booth, 
240,  24i.)  The  writ  is  a  precipe,  and  requires  the  warrantor  or  his 

heirs  to  warrant  the  lands  or  tenements  to  which  the  warranty  is  an- 
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nexed,  and  in  all  cases  it  supposes  that  the  warrantee  is  impleaded, 
(F.  N.  B.  dll,  (E.  K.)  Reg.  Brev.  I  7,  Booth,  241.) 

The  declaration  upon  the  writ  varies  according  to  the  case.  The 
most  common  cases  are  warranties  depending  upon  deeds  or  fines. 
J*t  there  are  oilier  cases,  (Booth  240,  F.  N.  B.  1  45.) 

In  the  case  of  a  warranty  depending  upon  a  deed,  the  plaintiffavers 
that  the  defendant  was  seized  of  the  tenements  in  question — that  being 
seized,  he  conveyed  them  to  the  plaintiffby  a  deed,  of  which  he  makes 
p  ofert ,  and  bound  himself  and  his  heirs  to  warrant  the  said  tene¬ 
ments  to  the  plaintiff,  his  heirs  and  assigns,  by  virtue  thereof  the 
plaintiff  became  seized;  after  thus  shewing  the  ground  of  his  claim, 
the  plaintiff  alleges  the  bringing  of  an  action  against  him  by  a  third 
person  for  the  lands— -that  pending  the  same  lie  often  required  the  de¬ 
fendant  to  warrant  the  land  to  him,  or  to  furnish  him  with  a  plea,  but 
that  he  refused  and  still  refuses,  to  his  damage,  &o.  (Rastall’s  Ent. 
598.  Hob.  26.)  When  the  warrantia  chart®  is  brought  ( quia 
timet. ,  or)  as  a  precautionary  measure,  no  damages  could  be  recover¬ 
ed  ;  but  if  brought  pending  the  suit  for  the  land,  as  ihe  proceeding  re¬ 
quires  notice  and  supposes  a  refusal  to  w  errant,  damages  were  recov¬ 
erable,  (Booth,  2-2.) 

The  action,  therefore,  as  well  as  the  warranty,  is  of  a  mixed  char¬ 
acter;  that  is,  it  partakes  both  of  a  real  and  a  personal  nature. 

There  is,  besides  others,  this  advantage  at  common  law  to  the  plain¬ 
tiff  in  bringing  the  action,  ( quia  tiimt)  as  soon  as  there  is  the  least 
cause  to  fear  the  loss  of  the  land  through  a  defect  of  title,  viz  :•  that 
the  judgment  when  obtained  binds  all  the  land  of  the  warrantor  from 
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the  teste  of  the  writ ;  whereas,  if  the  warrantee  should  rely  upon  the 
voucher,  he  could  have  his  recovery  only  of  such  land  as  the  warrant¬ 
or  had  at  the  time  he  was  vouched,  (F.  N.  Brcv.  312.  k.) 

This  property  of  the  warradia  chart ae  is  said  to  form  a  cogent  rea- 
son»tigainst  the  use  of  warranty  in  modern  practice — since  the  judg¬ 
ment  would  prevent  a  title  fom  being  marketable,  or  at  least  would, 
upon  the  sale  of  the  lands  bound  by  the  warrantia  chart®,  make  it  ne¬ 
cessary  to  investigate  the  title  of  the  lands  to  which  the  warranty  was 
annexed,  (Shep.  Touch,  by  Preston,  p.  184.) 

If  a  judgment  be  obtained  in  a  warramia  chart  ae  and  afterwards 
the  plaintiff  be  impleaded  for  the  lands  warranted,  still  he  must  vouch 
the  warrantor,  if  the  action  in  which  he  is  sued  be  one  in  which  a 
voucher  is  allowed,  and  if  not,  he  must  give  him  notice  of  the  penden¬ 
cy  of  the  suit  and  require  of  him  a  plea  of  defence,  (Booth,  24  .  F.  N. 
B.  3  i  3.  (A.)  Cro.  Jac.  14  6.) 

In  all  cases,  therefore,  notice  of  the  action  brought  for  the  recovery 
of  the  lands  warranted,  either  in  the  form  of  a  summons  to  warrant 
or  otherwise,  was  indispensable  to  fix  upon  the  warrantor  the  liability 
of  the  warranty. 

In  Massachusetts  the  only  use  of  the  voucher,  it  is  said,  is  to  convey 
•formal  notice  to  the  warrantor,  that  an  action  is  depending  (Jackson 
on  pleading  p.  i4.)  The  effect  of  the  voucher  however,  is  to  make 
the  warrantor  a  party  upon  the  record.  He  is  substituted  as  the  de¬ 
fendant,  and  the  defendant  counts  r gainst  him  (Booth  46  :  2  Bl.  Com. 
app’x  V.)  Rut  in  those  cases  where  merely  notice  is  given,  voucher 
not  being  allowed,  there  is  no  change  of  the  parties.  The  object  of  it, 
is  to  lav  a  foundation  upon  which  the  law  can  with  iustice  make  the 
judgment  which  may  be  recovered  against  the  tenant  conclusive  in  the 
proceedings  between  him  and  the  warrantor. 

Neither  proceeding  is  entirely  like  the  practice  in  an  a-  ‘ion  of 
ejectment,  of  admitting  the  landlord  to  defend  with  the  tenant  although 
there  is  some  analogy  between  them. 

From  this  statement,  it  appears  that  the  preceeding  by  way  of 
voucher  is  not  indispensible  to  to  the  administration  of  justice  even 
under  the  forms  of  the  ancient  remedies  :  we  mean,  that  the  law  might 
have  been  administered  in  all  cases  by  the  rules  provided  in  those  ac¬ 
tions  in  which  a  voucher  was  not  allowed. 

As  a  proceeding  the  action  of  warrant  a  chartae  appears  to  be  as 
simp'e  as  the  action  of  covenant.  The  difficulties  which  are  connected 
with  it,  arise  rather  from  the  abtruse,  and  subtile  doctrines  of  warran¬ 
ties,  than  from  the  organic  principles  of  the  action — difficulties  which 
would  occur  in  any  other  form  of  proceed'ng,  which  should  be  air 
thorized  as  a  means  of  enforcing  the  rights  acquired  by  warranties. 
The  practice  of  voucher  on  the  other  hand  leads  to  an  involution  or 
complication  of  proceedings  in  the  actions  in  which  they  are  used — 
tmd  tends  very  much  to  delay  in  the  administration  of  justice. 

This  was  doubtless  one  great  cause  of  the  disuse  of  those  of  the  real 
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actions  in  which  voucher  was  admissible — and  one  of  the  chief  ad¬ 
vantage- of  the  a  ticn  ol  rjiction?  j-rmae,  or  ejectment  was  its  exemp 
lion  iroio  this  cause  of  delay. 

By  means  of  a  deed  of  voucher  (explained  in  Booth  on  R.  A.  54) 
and  the  ordinary  means  of  delay  incident  to  a  real  action,  a  defendant 
rcvght  in  some  cases  entirely  prevent  a  recovery.  .  Notwithstanding 
this,  such  a  deed  though  executed  to  delay  and  hinder  the  demandant 
is  so  far  excepted  from  the  statute  13  Eliz.  ch.  5,  (in  force  in  this 
State,  Rob.  Dig.  297)  that  it  may  be  used  in  an  action  of  formedon. 
Possibly  the  motive  of  this  exception  was  an  indisposition  in  the  Legis¬ 
lature  to  encourage  entails. 

Yet  other  statutes  have  been  enacted  to  prevent  the  abuse  of  voucher 
in  adversary  proceedings,  and  to  relieve  the  demandant  of  hardships 
to  which  he  was  subjected  by  the  common  law. 

These  statutes  are  in  force  in  Pennsylvania.  They  are  the  follow¬ 
ing.  vis:  3  Ed.' I.,  ch.  so,  (A.  D.  1 27 a,  Rob.  -Dig.  4  10:)  !5  Ed.  !, 
St.  1 ,  c.  f,  (A.  D.  I  Rob.  Dig.  4  i  2:)  1  2  Ed.  1 ,  St.  8,  (A.  D.  1 2  92, 
Rob.  Dig.  4  3:)  i  4  Ed.  I,  St.  I ,  c.  I  . (A.  D.  13  i  ,  Rob.  Dig.  -115.) 

It  may  be  added,  that  by  the  statute  i  1  H.  7  :  and  the  4  and  5 
A  mm,  the  provision?  of  which  have  been  stated,  the  practice  of  voucher 
was  c  >a lined  within  narrow  limits,  by  declaring  that  the  warranty  in 
certain  cases  where  it  was  previously  lawful,  should  he  void. 

To  understand  the  import  of  the  statutes  relating  to  voucher,  and 
make  an  intelligible  suggestion  to  the  Legislature  as  to  the  disposition 
which  *h  >uhl  be  made  of  them-*— it  wiil  be:  necessary  to  state  a  little 
more  in  detail  the  proceedings  consequent  upon  a  voucher  to  warran¬ 
ty.  These  s  atutes  will  be  noticed  as  we  proceed. 

if  upon  a  voucher  to  warranty,  the  warrantor  be  present  in  court, 
and  ready  and  willing  to  undertake  the  warranty,  he  becomes  defend- 
ant  or  tenant  by  the  warranty,  as  he  is  called,  and  the  trial  proceeds 
mu  m  in  the  same  way  as  if  he  had  been  originally  the  defendant. 

The  demandant  counts  against  the  warrantor,  (Booth,  47,)  which 
seems 'unnecessary,  although,  as  the  count  is  very  brief,  it  could  not 
cause  much  trouble,  and  as  a  form  it  coincides  with  the  effect  of  the 
voucher,  to  wave  defence.  To  the  count  thus  made  against  him,  the 
vouchee  or  tenant  by  warranty,  generally  speaking,  might  plead  the 
same  pleas  that  the  original  tenant  might.  By  the  voucher,  the  origin¬ 
al  tenant  is  said  to  put  all  pleas  into  the  mouth  of  the  vouchee,  or,  in 
the  language  of  an  author  cited,  the  staff  is  placed  in  his  hands,  and 
he  is  free  to  use  it  in  his  defence  as  the  original  tenant  might,  (2  Inst. 
243,  Hob.  Rep.  281,  Booth,  47.)  Were  the  proceeding  of  voucher 
co  -fill  d  to  the  case  just  stated,  it  would  not  be  objectionable  on  the 
score  of  delay,  and  it  would  have  the  recommendation  of  accomplish¬ 
ing  by  one  action  what,  according  to  the  usual  methods  of  modern 
p  active,  would  form  the  subject  of  two. 

But  the  warrantor  may  not  be  present  in  court,  ©r,  if  in  court,  he 
may  not  be  willing  to  take  upon  himself  the  warranty.  Besides,  the 
voucher  may  have  been  made  for  the  purpose  of  delay,  because  a 
voucher  (except  in  the  case  before  stated)  is  aground  of  continuance. 
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To  protect  the  demandant  against  abuses  of  the  ri  Jit  of  voucher, 
the  law  afioiys  him,  in  some  cases,  to  counter  pi  tad  the  voucher  in 


hk 


nlic 


The  voucher,  as  it  respects  the  person  vouched,  is  a  sort  of  demand 
against  him,  but  as  it  respects  the  demandant  in  the  action,  it  is  a  kind 
of  pt  'ii  in  bar ,  and  admits  of  a  replication,  (Hob.  Rep.  -2  .) 

Some  counter-picas  are  allowed  by  the  common  law  ;  for  example, 
that  the  vouchee  is  dead  ;  others  are  given  by  statute. 

This  brings  us  to  the  consideration  of  the  statute  •  >  Ed.  !,  c.  4<’, 
(Rob.  Dig.  4  i  0.)  After  reciting  that  many  people  are  delayed  of 
their  rights  by  false  vouching  to  warranty,  the  statute  provides,  that 
“in  writs  of  mord ’  ancestor,  cosinage ,  ey  /,  intr  '*ion,  and  other  dike 
writs,  if  the  tenant  vouch  to  warranty,  and  the  demandant  counter¬ 
pleads  and  will  aver  (or  prove)  by  the  assize,'  by  the  country,  or  other¬ 
wise.  as  the  court  shall  award,  that  the  tenant  or  his  ancestor,  whose 
heir  h°  is,  was  the  first  that  entered  after  the  death  of  him  whose 
seizin  he  demanded,  the  averment  'shall  be  received,  if  the  tenant  will 
abide  Y  reon,  (for  the. tenant  might  wave  Isis  voucher  and  vouch  again.) 
Bu*  if  he  will  not,  then  he  shall  be  compelled  to  give  another  answer, 
uni  the  .  rssn  vouched  is  present  and  will  freely  enter  into  war- 
rant  :r  Ye  ly  ;  (t!  e  ca  e  first,  stat'd  ;)  and  in  lids  case  the  stat¬ 
ute  s  o  -  ^  the  demandant  his  exception  against  the  warrantor,  if  he, 

also,  vouches  another  person. 

The  evil  which  this  clause  of  (he  statute  was  intended  to  remedy, 
is  very  clearly  stated  by  Coke  in  2  Inst.  24-  .  The  delay  occasioned 
by  the  antecedent  practice,  (it  is  there  said,  was  in  a  manner  infinite. 

The  same  statute  gives  the  demandant  in  the  actions  before  men- 
ticmed,  and  also  in  a  writ  of  right,)  another  counter-plea,  subject  to 
the  same  regulations,  this,  namely ,  “  that  neither  the  person  vouched, 
nor  Ids  ancestors,  ever  had  seizin  of  .the  land  or  tenement  demanded, 
nor  ice,  or  service  by  the  hands  of  the  tenarn,  or  his  ancestors,  at 
any  time  -irce  the  time  of  the  person  whose  seizin  the  demandant 
doc!  a  res,  and  before  the  writ  purchased  whereby  he  might  have  en- 
feoffed  the  tenant  or  his  ancestor."  (2  Inst.  24-.) 

Tito  statute  14  Edw.  3.  St.  1.  c.  t  - ,  gives  to  the  demandant  in 
pleas  of  land,  power  to  plead,  where  the  tenant  vouches  a  dead  man 
or  a  tictit!  jus  person,  that  there  is  no  such  person.  (Rob.  Dig.  44  a, 

4  lfi.) 

W  hatever  disposition  may  be  made  of  the  subject  of  voucher,  if  the 
several  writs  mentioned  in  the  first  of  these  statutes  should  (as  propo¬ 
sed,)  be  merged  in  the  general  writ  devised  for  the  action  of  ejectment, 
these  provisions  need  not  be  retained  in  the  precise  form. 

The  reason  why  the  voucher  docs  not  lie  in  ejectment,  has  been 
mentioned,  and  that  reason  is  not  applicable  to  the  ejectment  in  its  new 
form.  If  force,  however,  or  a  wrong  done,  be  the  gis  ot  the  action, 
ana  that  be  disclosed  by  th£  declaration  upon  the  writ,  the  voucher 
would,  upon  principle,  be  excluded  ;  and  as  the  declaration  or  count, 


128 


precedes  the  voucher,  there  can  be  no  difficulty  in  applying  the  prin¬ 
ciple.  But  besides  this,  the  changes  which  the  law  of  tenure  has  un¬ 
dergone,  and  the  differences  which  have  occurred  since  these  statutes, 
in  the  condition  of  society,  are  such,  that  it  is  not  important  to  retain 
these  precise  cases. 

Upon  general  principles,  the  defendant  should  not  be  allowed  in  any 
case,  to  interpose  his  own  claims  for  redress  against  a  third  person, 
in  delay  of  a  suit  brought  against  him,  without  showing  reasonable 
and  sufficient  cause  for  it.  Why,  it  may  be  inquired,  may  not  the 
demandant  require  the  defendant  to  resort  to  his  own  proper  action, 
to  enforce  any  right  which  be  may  have,  and  not  delay  a  paramount 
or  better  right  to  the  land  until  he  can  get  recompense  for  its  loss  ? 
It  seems  that  a  similar  question  had  been  made  before  the  time  of 
Lord  Coke,  to  which  he  gives  no  other  answer  than  the  ancient  and 
continued  and  constant  allowance  of  the  courts.  (<1  Inst.  240.) 

In  the  action  of  ejectment,  if  the  circumstances  of  the  demandant’s 
case  should  make  it  important  or  expedient  to  convey  notice  to  a  per¬ 
son  not  party  to  the  suit,  the  cause  would  not  he  delayed  as  between 
the  parties  for  that  purpose.  Yet,  in  cases  of  this  nature,  economy  in 
the  administration  of  justice  may  be  promoted  by  making  the  warran¬ 
tor  or  covenantor  who  is  bound  to  the  defendant,  a  parly,  so  that  the 
rights  of  all  concerned  may  be  adjusted  by  one  proceeding,  or  at 
least,  so  that  the  judgment  which  may  be  recovered  by  the  demand¬ 
ant  or  plaintiff,  may  be  conclusive,  as  between  the  parties  in  any  sub¬ 
sequent  or  distinct  proceeding  which  may  be  had  between  them.  In 
cases  earnestly  litigated,  the  saving  of  labor  to  the  courts  mav  be  con- 
siderable;  and  besides  this,  the  hazard  of  contradictory  verdicts  may 
in  this  way  be  avoided.  This  is  a  consideration  which  has  had  its 
influence  in  the  institution  of  other  rules,  (a  Co.  Rep.  18.  Slings  by ’s 
case.) 

For  these  reasons,  it  may  be  expedient  to  allow,  in  cases  of  cove¬ 
nants  to  warrant,  and  other  like  cases,  as  well  as  in  warranties  prop¬ 
erly  so  called,  a  writ  to  the  covenantor,  to  appear  and  warrant  and  de¬ 
fend  the  title  to  which  his  warranty  or  covenant  is  annexed.  Such  a 
proceeding  would  be  analagous  to  the  method  proposed  by  section 
thirty -five  of  the  bill  reported  by  us,  relating  to  executors  and  admin¬ 
istrators,  although  the  objects  of  the  proceeding  are  different. 

But  to  guard  against  abuse  it  may  be  expedient,  by  a  general  enact¬ 
ment,  embracing  the  cases  of  these  statutes  and  all  similar  cases,  to 
authorize  the  plaintiff  by  a  counter  plea  or  some  equivalent  practice, 
to  defeat  a  voucher  or  application  for  such  a  writ,  to  bring  in  a  third 
person,  when  made  use  of  for  the  purpose  of  delay,  or  without  suffi¬ 
cient  and  reasonable  cause. 

Another  provision  of  the  statute  3  Ed.  i,  c.  40,  requires  a  remark, 
viz  :  Where  a  writ  of  entry  in  the  degrees  is  maintainable,  a  writ  of 
entry  in  which  no  mention  of  the  degrees  is  made  shall  not  be  main¬ 
tained,  and  when  the  writ  makes  mention  ofithe  degrees,  the  tenant  in 
his  voucher  shall  be  confined  to  them. 
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This  quaint  language  has  already  been  explained,  (2  Inst.  15.%) 
and  the  object  of  this  provision  is  to  confine  the  practice  of  voucher 
within  narrower  limits. 

When  the  writ  of  entry  was  in  the  po^t  the  tenant  might  vouch  at 
large ;  and  it  was  for  this  reason  that  this  form  of  the  writ  was  select¬ 
ed  for  the  purpose  of  suffering  a  common  recovery,  (Booth,  1 76.) ’The 
danger  of  error  was  less — but  it  furnished  to  the  defendant  facilities  of 
delay.  When  the  writ  was  brought  in  the  degrees,  as  the  vouchers 
were  confined  to  them,  they  were  more  speedily  exhausted.  But 
where  the  writ  was  in  the  post,  there  does  not  appear  to  be  any  rule 
limiting  their  number. 

If  the  plan  of  substituting  the  general  writ  of  ejectment  for  all  the 
real  writs  at  common  law,  as  proposed,  should  be  adopted,  there  will 
be  no  occasion  for  these  provisions  of  this  statute.  They  might,  how¬ 
ever,  be  applied  to  the  declaration  or  count  as  conveniently  as  to  a 
writ  in  the  ancient  form,  if  they  should  for  any  purpose  be  thought  ne¬ 
cessary.  But  it  appears  to  us  that  they  may  be  d.spensed  with  entire¬ 
ly  if  no  voucher  should  be  allowed  without  cause  shewn.  Such  a 
provision  would  effectually  save  the  plaintiff  or  demandant  in  every 
case  from  unnecessary  delay;  because  in  no  case  would  it  be  allowed 
unless  it  appears  to  the  court  that  a  third  person  not  a  party  is  so  in¬ 
terested  in  or  connected  with  the  controversy,  that  it  is  proper  that  he 
should  have  opportunity  to  appear  and  defend  the  suit. 

It  may  be  right  however  upon  this  plan,  that  the  cause  of  voucher 
or  of  the  application  should  appear  upon  the  record,  and  that  the  ac. 
tion  of  the  conrt  upon  it  should  be  subject  to  revision  by  the  court  in 
the  last  resort. 

Having  noticed  the  practice  of  counter  plea  and  those  parts  of  these 
statutes  which  apply  to  it,  we  proceed  to  some  other  practices  connect¬ 
ed  with  voucher  to  warrantv. 

y 

If  the  person  vouched  he  within  age,  the  tenant  might  ask  that  the 
( parol  demur,)  suit  be  stayed  until  he  should  arrive  at  full  age. 

To  avoid  this  delay,  if  the  tenant  had  a  right  to  vouch,  the  demand¬ 
ant  must  reply  that  the  person  vouched  is  of  full  age,  and  upon  that 
replication  the  court  issued  a  summons  to  the  vouchee  to  come  into 
court  and  be  viewed  (for  the  trial  of  this  fact  was  by  inspection  of  the 
judges,)  and  if  he  made  default  then  an  alias,  a  pluries  and  a  second 
pktries'wvh  must  be  issued  before  any  further  proceeding  could  be  had 
against  the  tenant. 

If  the  vouchee  should  appear  and  be  adjudged  to  be  of  full  age, 
then  a  writ  of  summons  ad  ica  rantizandum  was  issued  against  him 
as  before  mentioned. 

The  practice  of  vouching  persons  alleged  to  be  within  age,  was  a 
source  of  great  delay.  The  evil  might  have  been  removed  by  a  pro¬ 
vision  that  in  no  case  should  the  pleadings  be  stayed  by  reason  of  the 
non  age  of  the  defendant  or  of  a  vouchee. 

Further,  the  writ  of  summons,  ad  warran'.izandum ,  might  be  re* 
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turned  by  the  sheriff  that  he  had  summoned  the  vouchee,  or  that  the 
vouchee  had  no.hing  within  his  bailiwick  whereby  he  might  be  sum¬ 
moned. 

The  phraseology  of  this  last  form  or  return,  or  as  we  briefly  express 
it,  h’7,  is  explained  by  the  method  in  which  a  summons  in  a  real  ac¬ 
tion  was  served,  viz  :  by  erfeting  a  white  stick  or  wand  upon  the 
land,  (  Bl.  Com.  csl).  2  Saund.  Rep.  42.  Retorna  Brevium,  -43—4,) 
and  not  by  service  upon  the  person,  as  in  all  eases  it  should  be  where 
such  service  is  practicable. 

Upon  return  o  £  nihil  an  alias  writ  of  summons  was  issued,  then  a 
pluries  writ  of  summons,  and  finally  one  other  writ  in  which  a  clause 
was  contained  requiring  the  defendant  to  see  to  its  execution  at  his 
peril.  If. all  these  writs  proved  ineffectual,  the  demandant  recovered 
his  land,  but  the  defendant  or  tenant  did  not  recover  over  against  the 
vouchee  in  value,  because  it  appeared  by  sheriff’s  return  o i'  mhil  that 
he  had  no  lands,  or  assets,  (Co.  Litt.  3.93,  a,  10  i,  b.) 

This  array  of  process  seems  in  no  way  essential  to  the  practice  of 
voucher.  The  demands  of  justice  would  be  fully  satisfied,  if  the  prac¬ 
tice  of  voucher  should  be  retained,  by  the  issuing  of  one  writ  and  giv- 
:ig  authority  to  serve  it  personally  on  the  vouchee,  or  to  convey  no¬ 
tice-  o;  it  to  him  wherever  he  may  be  found,  or  if  his  place  of  residence 
fiouid  be  unknown,  by  allowing  notice  of  the  writ  to  be  given  by  ad- 
vert.i  ement,  as  is  done  in  many  rases  occurring  in  practice.  It  should 
be  observed,  however,  that  by  this  alteration  of  the  law  the  sheriff ’s 
return  would  not.  furnish  any  evidence  whether  tie  defendant  is  pos- 
•;esscd\of  lands  or  hot.  This,  however,  is  not  a  matter  of  much  con¬ 


sequence. 

It  t he  sheriff  should  return  that  he  had  summoned  the  vouchee,  and 
■he  vouchee  made  default,  another  series  of  writs  must  be  resorted  to  be¬ 
fore  :  in:  demandant  could  recover  his* right.  The  first  of  these  was  called' 
d  gra  nd  cape  ad  valetitiam ,  the  purport  of  which  is,  a  requisition  upon 
•he  sheriff  to  seize  lands  of  the  vouchee  to  the  value  of  the  lands  in  de¬ 


mand.  For  this  purpose  he  was  furnished  with  authority  to  inquire 
if  the  v  due  by  an  inquest,  and  according  to  their  appreciation  exe¬ 
cute  and  return  this  writ. 

If  the  vouchee  should  appear  upon  the  summons,  but  afterwards 
make  default,  a  writ  similar  to  this  was  issued,  which  was  denomina¬ 
ted  a  vi tit  cape  ad  ralentiam. 

These  writs  of  cape  ad  mlentiam  were  also  used  for  other  purposes 
besides  those  above  mentioned.  They  are  a  kind  of  process  which  in 
,he  practice  of  the  ancient  actions  was  made  subservient  to  many  im¬ 
portant  purposes. 

If  the  sheriff  returned  nihil  upon  the  grand  cape  ad  v ale ntiam.  then 
in  alias  writ  of  the  same  nature  was  issued.  If  this  writ  was  inef- 
fecual,  then  apiaries  writ  was  issued,  and  afterwards  another  writ  to 
nrhich  a  clause  was  added  requiring  the  defendant  at  his  peril  to  see  to 
she  effectual  execution  of  it.  If  the  defendant,  however,  still  failed  to 
bring  in  the  vouchee,  the  demandant  had  judgment  to  recover  the  land; 
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but  the  defendant  recovered  no  judgment  against  the  vouchee,  because 
it  appeared  by  the  proceedings  that  he  had  nothing  upon  which  the 
judgment  could  be  executed.  These  writs  caused  great  delay,  and  the 
defendant  might  add  to  tha  delay  by  making  default  at  the  return  o, 
the  last  mentioned  writ,  (Keilway,  4  .)  Thiee  writs  of  cape  ad-va - 
lentiam  are  not  essentially  connected  with  the  objects  oi  the  actions  in 
which  they  were  used,  and  if  the  practice  of  voticlfer  in  adversary 
proceedings  should  be  used,  the  use  ot  them  ought  to  be,  abolished. 
But  to  proceed. 

If  the  sheriff  should  return  that  the  vouchee  is  dead,  the  tenant 
might  vouch  his  h§ir  and  in  that  case  the  whole  proceedings  must  be 
repeated. 

But  there  is  another  case  to  be  mentioned.  It  the  vouchee  should 
appear  upon  process  issued  against  him  as  before  stated  he  might 
counttrplead  the  voucher  :  tor  the  voucher,  as  has  been  said,  was  a 
kind  of  demand  or  suit  (Hob.  29.)  In  other  words  he  might  deny 
his  liability  to  warrant  to  the  defendant  the  land -in  demand.  If  the 
counterplea  of  the  vouchee  was  sustained  the  demandant  recovered 
the  land  against  the  tenant  or  defendant,  but  the  tenant  die.  not  re¬ 
cover  over  against  the  vouchee  other  land  of  equal  value. 

If  the  counternlfea  was  not  sustained  then  bv  the  common  law,  the 
only  judgment  which  could  be  given  was  that  the' vouchee  should 
enter  into  warranty  and  be  amerced  because  he  did  not  warrant  be¬ 
fore. 

As  the  proceeding  upon  the  counterplea  accasioned  delay  it  was  often 
the  result  of  collusion  between  the  defendant  and  the  vouchee. 

To  correct  mischiefs  arising  from  this  source,  the  statute  1  of  13 
Ed,  : ,  c.  6,  was  enacted,  which  is  reported  bv  the  judges  of  the  Su- 
preme  Court  to"  be  in  force  in  this  State.  It  provides  that  if  a  war¬ 
rantor  deny  the  warranty  and  it  be  found  against  him  he  shall  in  like 
manner  lose  his  land  to  the  value  of  the  land  in  demand,  as  the  tenant 
would  lose  the  land  demanded,,  where  the  vouchee  could  discharge 
himself  of  the  warranty  (Rob.  Dig.  4  2-13:  v  Inst.  3  6.)  This  was 
a  provision  against  false  pleading  and  it  was  founded  upon  the  same 
considerations  as  others  of  like  nature  before  noticed. 


The  same  statute  also  allowed  the  demandant  to  bring  on  the  trial 
of  an  issue  depending  between  the  tenant  and  the  warrantor.  This 

L  O 

provision  was  intended  to  prevent  unnecessary  delay  whether  it  was 
the  result  of  collusion  or  negligence.  But  the  occasions  of  delay  by 
voucher  are  not  yet  exhausted. 

If  the  vouchee  should  appear  upon  the  process  and  take  upon  him¬ 
self  the  warranty,  he  might  vouch  yet  another  person.  In  such  case 
the  proceedings  before  mentioned  must  be  repeated  to  bring  in  the  se¬ 
cond  voucher,  and  in  cases  where  the  writ  was  not  within  the  de¬ 
grees,  there  might  be  successive  vouchers  and  successive  repetitions  of 
the  same  proceedings  without  limit,  and  in  the  mean  time  the  plaintiff 
was  delayed. 
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From  the  preceding  account  of  the  practice  of  voucher,  there  ap¬ 
pears  to  be  abundant  reason  for  the  disuse  of  those  actions  in  which  it 
might  be  used.  So  great  was  the  delay  in  some  cases  that  it  amount¬ 
ed,  notwithstanding  the  statutes  before  mentioned,  almost  to  a  denial  of 
justice  :  and  when  the  new  use  of  the  action  of  ejectione  firmae  was 
fully  established  by  the  authority  of  the  courts,  the  easy  means  which 
it  afforded  of  escaping  these  evils  was  an  advantage  which  no  prudent 
practitioner  could  with  fidelity  to  his  client  neglect. 

But  the  practice  of  staying  a  trial  between  the  demandant  and  te¬ 
nant,  until  a  controversy  between  the  tenant  and  a  third  person  can  be 
determined,  seems  impolitic  and  unjust.  If  the  vouchee  or  person  re¬ 
quired  to  defend  the  land’ upon  the  ground  of  alleged  warranty,  see 
proper  to  deny  the  warranty  or  to  plead  any  thing  in  avoidance  of  it, 
(Shep.  Touch,  by  Preston,  181,)  it  might  be  better  to  allow  the  de¬ 
fendant  or  tenant  who  has  vouched,  to  defend  notwithstanding  the 
waver  of  defence  implied  by  vouching,  and  to  allow  him  to  convert 
his  voucher  and  the  counter-plea  into  a  separate  proceeding,  ground¬ 
ed  upon  the  process  by  which  the  vouchee  was  brought  into  court. 

Such  a  proceeding  would  be  analagous  to  a  warrantia  cliartae. 

1  he  object  might  be  attained  by  allowing  the  tenant  to  declare  against 
the  vouchee  his  cause  of  action  upon  process  of  summons  to  warrant. 

This  separate  proceeding  and  the  principal  action  might  then  simul¬ 
taneously  advance  as  distinct  actions.  Upon  these  grounds  and  with 
a  view  to  the  substitute  suggested,  we  think  that  the  practice  itself 
which  the  statute  last  mentioned  was  intended  to  correct,  should  be 
abolished  in  adversary  proceedings.  There  are,  however,  proceed¬ 
ings  not  adversary  which  suggest  different  considerations — we  refer 
to  common  recoveries. 

These  are  a  species  of  common  assurance.  In  regard  to  their  most 
important  purposes,  they  depend  theoretically  upon  the  doctrine  of 
voucher,  and  if  they  are  essential  to  the  perfection  of  our  system  of 
conveyances,  we  must  be  cautious  not  to  interfere  with  them  so  as  to 
render  them  inapt  to  accomplish  their  peculiar  objects.  It  should  be 
remarked,  however,  that  the  statutes  before  mentioned,  which  were 
enacted  to  prevent  abuses  in  the  practice  of  voucher,  need  not  be  con¬ 
tinued  in  force  for  the  purposes  of  this  assurance;  and  it  is  presumed 
that  the  Judges  of  the  Supreme  Court  in  reporting  them  must  be  sup¬ 
posed  to  have  had  in  view  adversary  actions,  commenced  for  the  re¬ 
covery  ofland  against  an  adverse  claimant. 

This  assurance  undoubtedly  is  a  part,  of  our  law,  and  all  the  statute 
laws  of  England  relative  to  it  which  were  in  force  at  the  time  of  the 
passage  of  the  act  of  27th  January,  1749,  are  also,  by  force  of  that 
act,  a  part  of  the  laws  of  Pennsylvania.  Among  these  is  the  statute 
14  Geo.  2,  c,  20,  A.  I).  1741,  which  does  not  appear  in  the  print  of 
the  report  of  the  judges. 

An  act  was  passed  in  1705,  by  which  “  deeds  made,  provided  and 
acknowledged  and  recorded  according  to  that  act,  were  allowed  to 
have  the  same  force  and  effect  for  docking  and  barring  of  estates  tail, 
as  fines  and  recoveries  at  common  law,  or  deeds  of  feoffment,  with 


livery  of  seizin  or  deeds  enrolled  in  any  of  the  Queen’s  Courts  of  re¬ 
cord  Westminister.”  Perhaps  this  last  clause  has  allusion  to  the 
statute  -21  Jac.  i,  c.  20,  §  12  (A.  D.  16  23)  relating  to  bankrupts.  B\ 
the  votes  of  Assembly  (Vol.  2  pa.  7  6)  it  appears  that  objections  had 
been  made  to  this  act  by  the  Queen  in  common  council,  and  it  was 
ordered  by  the  Assembly  to  be  amended,  according  to  the  objection. 
On  the  28th  12  mo.  1 7 1 0  (2  votes  Assembly  9  Q  a  new  act  was  passed 
which  contained  a  clause  of  similar  import  (Laws  of  Pennsylvania 
edit.  1714,  pa.  I  35,)  but  this  act  was  repealed  by  order  of  the  Queen, 
in  council,  20th  12  mo.  171 3,  Laws  of  Pennsylvania  edit.  1742,  app'x 
15;  Edit.  1762,  fo.  51;  9  S.  and  R.  333.) 

From  this  time  there  does  not  appear  to  be  any  direct  mode  of  dock¬ 
ing  an  entail  by  a  common  deed  until  the  act  of  16  Jan.  1799,  which 
seems  to  have'  been  been  suggested  by  these  early  acts  of  Assembly 
or  by  the  statute  21  Jac.  1 ,  c.  20,  §  12. 

It  has  been  thought  that  the  act  of  16th  January,  1799,  does  not 
attain  all  the  objects  of  a  common  recovery,  (9  S.  &  R.  3x7.)  nor  all 
the  effects  of  a  fine.  It  gives  power  to  convey,  in  the  manner  therein 
mentioned,  to  a  person  seized  of  an  estate  tail  in  possession,  reversion 
or  remainder  ;  and  the  measure  of  effect  imparted  to  the  conveyance 
is  ample  as  against  all  persons  whom  the  grantor,  &c.  could  debar  by 
any  mode  of  common  recovery,  or  by  any  means  whatever.  Now, 
in  the  first  place,  it  is  said  that  a  recovery  may' be  suffered  with  effect 
to  some  purposes,  and  a  fine  may  be  levied  with  full  effect  to  all  its 
purposes,  by  a  person  not  seized.  This  remark  applies,  however, 
rather  to  the  extent  of  the  act  in  respect  to  its  limits  or  application, 
than  to  the  effect  of  it  in  cases  within  its  limits.  And  these  may  be 
enlarged,  if  it  should  be  thought  proper  to  do  so.  But  in  the  second 
place,  it  is  to  be  observed,  that  the  effect  of  a  fine  and  common  recovery 
is  peculiar  in  this,  that  they  operate  as  judicial  records,  which  in 
character  and  effect,  are  distinct  from  ordinary  conveyances.  [Shop. 
Touch.  18.  6.  12  Rep.  123.  Bro.  Abr.  258.  8  pi.  7.  Dum  fuit  infra 
actatem.  1  Preston  on  conveyancing,  232-3.]  The  act  of  !  6th  Jan¬ 
uary,  1799,  on  the  contrary,  operates  upon  a  contract,  not  by  chang¬ 
ing  its  nature,  but  supposing  it  valid,  by  imparting  to  it  as  such,  an 
effect  which  by  the  principles  of  the  common  law  it  could  not  have. 
All  questions  preliminary  to  the  execution  of  the  contract,  and  touch¬ 
ing  its  due  execution,  are  open  to  consideration,  as  in  the  case  of  other 
deeds.  Perhaps  it  is  right  that  it  should  be  so.  Still  if  the  position 
be  correct,  it  shows  a  difference  in  effect,  of  a  nature  which  it  would 
be  difficult  by  legislation  to  remove.  The  statute  of  James,  before 
referred  to,  is  similar  in  its  principle  of  operation  ;  and  under  this 
statute,  though  made  more  than  two  centuries  since,  questions  occur  in 
conveyancing,  which  are  yet  undecided.  [Preston’s  Abst.  of  Title, 
174.  Et  s  <7.]  It  may  be  observed  however,  that  as  the  object  of  that 
statute  was,  to  enable  commissioners  of  bankrupt  to  convey  an  estate 
tail  of  the  bankrupt,  no  mode  could  have  been  devised  whereby  the 
precise  effects  of  a  common  recovery,  voluntarily  suffered  by  the  ten¬ 
ant  in  tail ,  could  have  been  reached.  If  estates  tail  should  be  retain- 
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ed,  upon  the  footing  of  the  statute  de  donis ,  and  of  the  decisions  which 
have  taken  place  under  that  statute,  an  important  question  prises, 
whether  this  kind  of  common  assurance  should  be  retained,  and  of 
course,  whether  the  judicial  practice  of  voucher,  as  it  exists  at  com¬ 
mon  law,  should  in  theory,  continue  a  part  of  our  system. 

The  doctrines  upon  which  this  species  of  assurance  depends,  are 
undoubtedly  abstruse  and  difficult,  but  it  is  not. easy  to  see  how  they 
can  be  expunged  from  our  jurisprudence,  without  recasting  the  whole 
system  of  the  law  of  real  property,  upon  a  new  scheme. 

We  do  not  mean  to  say,  that  the  common  recovery  cannot  safely 
be  dispensed  with.  This  is  a  question  which  we  have  under  consid¬ 
eration.  It  has  extensive  and  important  bearings,  and  we  should  re¬ 
gret  to  hazard  a  proposition  to  that  effect  upon  partial  and  imperfect 
views. 

But  wha'ev.'T  suggestion  we  may  make  upon  this  subject,  we  have 
no  hesitation  in  saying,  that  the  provisions  of  the  act  of  1  "u9,  should 
be  retained.  'That  act  has  simplified  conveyancing,  jt  has  put  it  in 
the  power  of  those  who  have  no  peculiar  skill  to  prepare  the  convey¬ 
ance,  a^d  except  in  special  cases,  such  as  may  be  supposed  to  suggest 
a  doubt  of  the  sufficiency  of  that  form  of  conveyance,  and  such  as 
involve  property,  of  great  value,  the  method  of  barring  entail  by  means 
of  that  act,  will  undoubtedly,  be  generally  adopted,  But  the  effect  of 
a  conveyance  under  the  act  of  1799,  as  it  now  stands,  can  never  be 
decided  but  by  reference  to  the  very  doctrines  upon  which  a  common 
recovery  depends.  Judges  and  others  concerned  in  the  administration 
of  the  law,  are  not  at  all  relieved  from  the  necessity  of  attention  to 
them.  The  use  of  the  act  is  expressed  by  its  title  ;  which  is  to  facil¬ 
itate  the  hearing  of  entails.  It  relieves  the  public  and  the  profession 
of  the  law,  (so  far  as  it  can  be  safely  applied,)  from  the  burthen  of 
formalities  ;  not  from  the  difficulties  of  the  science  upon  which  they 
depend.  In  this  respect  it  may  perhaps  be.  improved. 

But  another  question  may  be  propounded,  touching  the  constitution 
of  the  estate  tail.  We  suggest  it  in  this  place,  because  if  it  should  be 
adopted,  it  would  avoid  the  difficulties  adverted  to.  May  we  not  go 
back  to  the  source  of  this  species  of  estate,  ("the  statute  de  donis,)  and 
by  an  alteration  of  the  text  of  the  statute,  alter  the  qualities  of  the  es¬ 
tate?  We  have  already  stated  the  effect  of  that  statute  upon  the  law 
of  warranty,  and  the  qualified  revival  by  the  construction  of  the  courts, 
of  that  law,  contrary  to  its  general  expressions.  *Ifwe  may  assume 
the  principle  of  the  courts  to  be  just  in  all  its  effects,  may  not  the  leg¬ 
islature  incorporate  the  principle  into  the  act,  and  allow  it  a  direct  ap¬ 
plication  ?  In  other  words,  may  not  the  donee  in  tail  be  allowed  to 
bar  by  ioa>ranfy,  or  even  by  a  common  conveyance,  and  make  this 
power  an  element  of  this  species  of  property  :  or,  if  for  want  of  power 
in  the  courts  to  qualify  and  restrict  (in  giving  effect  to  a  recovery,) 
the  common  law  principle,  upon  which  they  relied,  they  werev  obliged 
to  allow  it  to  operate  further  than  public  policy  or  the  general  good 
requires,  may  not  the  power  of  barring  an  entail  be  given  upon  such 
conditions  as  a  proper  regard  to  the  will  of  the  donee  requires  ?  The 
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difference  between  altering  the  effect  of  the  statute  upon  the  limita  ion. , 
and  defeating  it'  after  it  has. taken  place,  will  be  obvious.  For  exam¬ 
ple,  the  statute  may  be  so  altered  as  to  be  deprived  of  every  peculiar 
effect  except  that  of  transmitting  the  estate  in  the  case  of  a  descent 
according  to  the  limitation.  Such  an  alteration  would  make  the  es- 
tate  transferable  in  the  same  manner  as  estates  in  fee  simple  are  ;  but 
to  make  it  devisable,  the  statute  of  wills  must  be  extended*  to  it,  be¬ 
cause  the  power  of  devising  does  not  exist  at  the  common  law  :  Or, 
the  statute  cledoni .*  may  be  altered,  so  that  while  the  estate  shall  be 
transmissible- by  descent,  in  the  manner  before  mentioned,  the  power 
of  the  issue  in  tail  to  alienate  it,  shall  be  qualified  or  partially  res¬ 
trained. 

For  example,  fhe  estate  may  be  made  descendible  (as  before  men¬ 
tioned)  only  to  such  heirs  of  the  donee  as  are  described  by  the  limi¬ 
tation.  But  in  lieu  of  the  other  qualities,  of  an  estate  tail,  as  at  pres¬ 
ent  they  exist,  the  legislature  may  provide  the  immediate  donee,  or 
first  taker  of  the  estate,  shall  not  have  the  power  to  convey  in  any 
form,  either  with  or  without  warranty,  and  whether  he  leaves  assets 
or  not,  and  at  the  same  time,  le  ve  the  issue  of  the  donee  without  res¬ 
traint  in  this  particular,  or  the  issue  of  the  donee  or  first  taker  in  tail, 
may  also  be  restricted,  either  entirely  or  during  a  term  of  years,  to  be 
computed  from  the  death  of  the  immediate  donee  or  first  taker,  accor¬ 
ding  to  the  rule  adapted  in  chancery  against  perpetuities,  (3  P.  TT  ms. 
2 6  a.)  and  the  restraint  may  further  be  confined  to  estates  acquired  by 
the  donee  in  tail,  either  by  devise,  gift,  or  otherwise,  without  consid¬ 
eration. 

These  suggestions  lead  to  the  consideration  of  a  question  of  original 
legislation.  The  problem  for  solution  may  thus  be  stated,  in  an  ab¬ 


stract  form,  viz  . — how  far  the  law  can,  with  due  regard  to  the  well 
being  of  society,  indulge  the  private  wishes  of  individuals  to  create  in¬ 
terests  which  cannot  be  immediately  defeated  or  transferred.  The 
statute  de  donis  was  intended  to  secure  the  perpetual  transmission  cf 
real  estate,  through  the  successive  generations  of  the  descendants  of 
the  donor.  (  Bl.  Com.  1  1-2.)  It  is  unnecessary  to  speak  of  the  effect 
of  such  a  provision  upon  general  interests.  It  may  be  remarked  how¬ 
ever,  that  the  object  of  this  statute  is  post  obi'um,  and  in  that1  point  of 
view,  it  mav  be  classed  with  the  laws  of  a  testamentary  nature. 

“  The  mere  right  of  property  is  an  institution  of  na  lire :  the  man¬ 
ner  in  which  it  may  be  exercised  is  an  accessory — a  development — a 
consequence  of  the  right  itself.  But  the  right  of  property  terminates 
with  die  life  of  the  proprietor — what  then  shall  he  done  with  it  after 
his  decease.”  (Conf.  du  Code  Civil  Dis.  Preliminarie,  p.  Ixxi.) 

At  this  point  the  positive  institutions  of  society  come  in  and  supply 
the  answer  : — It  shall  descend  to  the  heirs  of  the  proprietor.  Good 
sense,  reason,  the  public  good,  do  not  allow  it  to  become  vacant ;  and 
it  is  more  reasonable  that  those  who  stand  nearest  in  blood,  and  there¬ 
fore  nearest  in  affection  to  the  former  proprietor,  should  succeed,  than 
that  others  should,  (Ploud.  306.)  But  the  common  law  mutilates  this 


136 


reason,  (or  perhaps  rejects  it,)  by  excluding  all  but  one  of  that  class 
of  persons  who  fall  within  it. 

It  is  upon  the  ground  of  this  institution,  that  the  law  allows  the 
conveyance  by  deed  of  a  greater  estate  than  an  estate  for  the  life  o 
the  proprietor.  The  statute  of  wills  rests  upon  it,  and  also  the  stat¬ 
ute  of  entails.  These  are  organic  or  political,  rather  municipal  laws,, 
and  as  such  are  founded  on  reasons  of  state  rather  than  upon  reasons 
of  equity.  This  last  statute  went  further  than  the  public  good,  can 
allow.  Hence  the  action  of  the  courts  to  countervail  its  effects,  thro’ 
the  means  of  common  recoveries.  But  can  no  indulgence  be  extended 
to  the  proprietor  of  real  estate  in  tins  respect  l  As  the.  law  now  is, 
the  power  of  a  tenant  in  tail  to  destroy  the  entail  and  alien  by  fine  or 
recovery  is  silch,  that  no  condition,  limitation,  custom,  recognizance, 
or  covenant  restrictive  of  it,  is  permitted  to  take  effect.  (Pool’s  case 
cited  in  Moore,  8ir-;  Butler’s  Co.  Litt.  a,  13  2  ;  Watkin’s  Principles 
of  Conveyancing,  74,)  This  was  the  legitimate  consequence  of  the 
principle  invoked  by  the  courts  to  bar  entails,  and  they  had  no  power 
to  qualify  its  operation,  so  as  to  suspend  it  upon  time .  It  must  operate 
in  behalf  of  the  first  taker,  and  that,  too,  whenever  he  should  see  fit 
to  exercise  it,  as  well  as  in  behalf  of  the  second  taker,  or  after  a  lapse 
of  time.  But  the  courts  of  equity  felt  more  at  large  in  the  establish¬ 
ment  of  rules  against  perpetuties.  Here,  then,  is  an  exigency  proper 
for  the  consideration  of  the  legislature.  Perhaps  it  is  not  too  much  to 
say  that  the  owner  of  land  may,  without  interfering  with  the  general 
interests  of  society,  be  indulged  with  power  to  limit  it  so,  that  in  its 
transmission  by  descent  it  shall  be  restricted,  at  least  for  a  time,  to 
the  descendants  of  the  donee,  or  to  a  class  of  them. 

It  is  believed  that  the  rules  of  chancery  against  perpetuities  have 
been  found,  upon  experience,  not  to  be  inconsistent  with  good  policy. 
Adopting  these  principles,  the  law  may  perhaps  without  general  in¬ 
convenience,  deny  to  the  immediate  donee  or  first  taker  of  the.  estate 
in  tail  the  power  to  aliene,  in  any  form,  sq  as  to  bar  his  issfie,  or  to 
defeat  the  reversion,  in  case  of  his  dying  without  issue  inheritable  to 
the  estate.  This  would  bind  the  estate  during  one  life.  Upon  the 
same  principles,  the  issue  of  the  immediate  donee  or  first  taker  under 
the  entail,  might  also  be  deprived  of  the  power  to  aliene  during  the 
period  of  twenty-one  years,  to  be  computed  from  the  death  of  the  im¬ 
mediate  donee.  This  method  would  secure  a  second  descent,  or  the 
reversion  oft  the  estate  according  to  the  limitation,  if  the  issue  of  the 
donee  should  die  during  that  period.  There,  certainty,  it  would  be 
proper  to  stop,  and  consequently  unfetter  the  estate  so  far  as  to  make 
it  liable  to  alienation  like  other  fees  ;  but  it  may  be  left  still  to  de¬ 
scend,  according  to  the  original  limitation,  if  the  entail  should  not  be 
broken  by  a  conveyance.  After  the  expiration  of  the  period  during 
which  such  an  estate  would'  he  inalienable,  it  should  be  liable  to  con¬ 
veyance  like  a  fee  simple. 

These  remarks,  it  will  be  remembered,  are  made  in  reference  ta 
estates  originating  by  gift,  devise,  or  otherwise,  where  no  considera¬ 
tion  has  passed  from  the  donee  to  the  donor.  In  the  case  of  a  pur . 
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chase ,  t}ie  USUal  acceptation  of  the  term,)  if  the  vendee  should  see 
fit  to  take  a  conveyance  to  himself  in  tail  general  or  special,  he  ought 
nevertheless  to  have  the  power  of  aliening  the  fee  simple  absolute, 
either  by  deed  or  by  devise,  because  the  taking  of  an  estate  to  him¬ 
self  m  that  form  ought  to  be  treated  as  testamentary  in  this  particular, 
and,  in  respect  to  such  limitation,  alterable  or  revocable  at  his  pleasure* 
If  the  purchaser  should  die  seized,  and  without  disposing  of  it  by  will, 
*he  estate  should  descend,  subject  to  debts,  according  to  the  form  of 
the  limitation,  and,  for  want  of  heirs  inheritable  under  the  entail,  to 
the  heirs  general  of  the  purchaser.  In  case  an  estate  should  come  in 
this  way  to  the  heirs  general  of  the  purchaser,  it  would  then  descend 
according  to  the  course  of  the  common  law,  or  rather  according  to 
the  act  regulating  descents ;  for  in  this  State,  the  succession  to  every 
variety  of  property  (like  entails)  is  by  statute.  The  ground  upon 
which  the  estate  should  in  this  case  descend,  according  to  the  limita¬ 
tion,  is  intention  ;  for  it  may  be  fairly  presumed  that  the  purchaser, 
by  taking  the  estate  to  himself  in  that  form,  intended  that  it  should 
descend  in  the  course  traced  by  the  limitation. 

The  alteration  which  we  have  adverted  to,  it  will  be  perceived,  has 
a  higher  object  than  that  of  a  mere  expedient  to  avoid  the  necessity 
of  common  recoveries,  and  the  doctrines  of  the  common  law  upon 
which  they  are  founded. 

There  are  however  other  interests,  of  a  contingent  or  executory 
nature,  which  are  sometimes  defeated  by  means  of  this  a  common  re¬ 
covery,  (Feme.  Cont.  Rem.  366,)  although  the  proper  office  of  the 
assurance  is  to  convert  an  estate  tail  into  an  estate  commensurate  with 
that  held  by  the  person  creating  it. 

In  regard  to  the  contingent  interests,  just  now  mentioned,  we  will 
only  remark  that  it  may  be  proper  to  allow  their  creation  and  to  pre¬ 
serve  them  in  existence  by  mere  force  of  law,  during  the  time  sug¬ 
gested  in  relation  to  estates  tail.  This,  in  effect,  would  be  extending, 
by  way  of  indulgence,  to  every  owner  of  unincumbered  real  estate, 
the  power  to  control  its  descent  or  transmission  at  his  pleasure  during 
a  life  in  being,  and  twentv-one  years  afterwards,  according  to  the 
rules  adopted  by  Courts  of  Chancery,  and  that,  too,  without  regard 
to  the  particular  qualities  of  the  estates  which  he  should  see  fit  to 
create. 

It  is  not  intended,  however,  by  the  foregoing  remarks,  to  express  any 
definitive  opinion  upon  these  difficult  subjects.  They  require  more 
consideration  than  we  have  been  hitherto  able  to  bestow  upon  them. 
They  may  be  made  the  subject  of  remark  hereafter. 

There  are  eleven  statutes  relating  to  fines,  which  have  been  report¬ 
ed  bv  the  judges  of  the  Supreme  Court  to  be  in  force  in  this  State. 
IV e  have  not  introduced  them  into  this  report,  because  they  are  not 
necessarily  connected  with  the  course  of  a  real  action.  A  fine,  in 
theory,  is  indeed  a  suit,  but  it  is  supposed  to  be  compromised  before 
judgment.  This  is  not  the  case  with  a  common  recovery.  The  sub¬ 
ject  of  fines,  therefore,  and  of  the  statutes  connected  with  them,  will 
form  the  subject  of  a  future  communication  to  the  Legislature. 


There  are  two  British  statutes  in  force  upon  the  assize  of. nui  ance, 
viz:  »";3  Ed.  i,  c.  -2  ,  (Rob.  Digest,  i  5  7,)  and  n  Rich.  ,  st.  .  c.  3, 
(Rob.  Dig.  l6c.)  We  have  reported  the  substance  of  these  sta  ones, 
in  a  series  of  sections  relating  to  that  action  :  we  thought  it  ;  roper 
to  preserve  it  on  account  of  the  specific  relief  which  it  furnish  is. — * 
Our  effort  has  been  to  simplify  the  action  and  assimilate  it  to  the 
course  of  the  practice  in  modern  actions.  Further  remarks  w ,11  be 
made  upon  this  subject,  in  connexion  with  the  proper  sections  in  the 
bill. 

In  the  preceding  remarks  we  have  adverted  to  more  than  thirty  oi 
the  British  statutes  in  force  in  this  Commonwealth,  and  connected 
with  real  actions.  There  are  several  others  of  the  same  description, 
which  we  have  compiled  in  the  bills  transmitted  with  the  report,  with¬ 
out  material  alteration.  We  shall  refer  to  these  in  connexion  with 
the  sections  in  which  they  occur. 

In  conclusion,  we  beg  leave  to  assure  the  Legislature,  that,  however 
imperfect  may  be  the  views  which  we  have  taken  of  the  important 
and  difficult  topics  of  this  paper,  they  have  not  been  adopted  vvidiout 
a  careful  and  anxious  consideration  of  the  whole  field  of  inquiry. — * 
What  is  now  submitted,  it  will  be  seen,  concerns  only  a  part  of  the 
broad  subject  of  the  administration  of  justice.  In  another  report,  we 
expect  to  lav  before  the  Legislature  our  sentiments  upon  the  remaining 
branches.  We  cannot  flatter  ourselves  that  our  suggestions  will  be 
every  where  acceptable.  We  have  found  some  difficulties  among 
ourselves  in  writing  upon  all  parts  of  that  which  is  now  submitted; 
but  strongly  impressed  with  the  belief,  that,  upon  the  whole,  the  al¬ 
terations  we  have  proposed  in  the  remedial  law,  will  be  found  to  pro¬ 
mote  the  great  end  of  administering  “  equal  and  exact  justice. ”  We 
respectfully  express  the  hope,  that  although  particular  suggestions  in 
these  pages,  and^particular  provisions  in  the  bills  submitted,  may  not  at 
first  sight  be  satisfactory,  they  will  be  considered  in  connexion  with 
other  parts  of  the  report,  and  with  reference  to  the  general  scope  of 
the  bills,  and  that  the  entire  system — both  that  part  which  is  now 
submitted,  and  that  which  will  shortly  be  reported — will  receive  the 
concurrence  of  the  Legislature. 

All  which  is  respectfully  submitted. 

W.  RAWLE, 

T.  I.  WHARTON, 
JOEL  JONES, 

January  9th,  1835., 
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A  BILL 

Entitled  "An  act  relating  to  the  jurisdiction  and  powers 

of  the  courts/7 

r  v  •  C*  t  >  \  7  r  51  ^  i  '  >  * 

n  i  »-«•  A  ?5 

OF  THE  BILL  ENTITLED,  “  AN  ACT  RELATING  TO  THE  JURISDICTION 

AND  POWERS  OF  COURTS.” 
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3. 

4. 

5. 

6. 

MV  fpl 

<  • 


8. 


Section  1.  Jurisdiction  and  powers  of  the  Supreme  Court  generally. 

Do  do  do  do  in  the  city 

and  county  of  Philadelphia.  1 

Duty  of  the  Supreme  Ccu.rt  to  devise  and  establish  new 
writs,  and  forms  of  proceedings,  if  necessary. 

Such  proceedings  not  to  impair  trial  by  jury,  Ac. 

Notice  of  such  new  forms,  Ac.  to  be  given  to  tl^e  inferior 
courts,  and  to  the  Governor,  Ac. 

Such  courts  to  cause  the  same  to  be  published  and  re¬ 
corded  ;  and  three  months  thereafter  such  forms, 
&c.  to  be  obligatory. 

The  judges  of  the  Supreme  Court  may  issue  writs  of 
habeas  corpus ,  certiorari ,  Ac. 

Style  of  the  writs,  Ac. 

9.  Indictments  may  be  removed  into  Supreme  Court. 

10.  No  such  removal  to  take  place  without  the  special  ailow- 
*  ance  of  one  of  the  judges  of  the  Supreme  Court,  or 

the  consent  of  the  Attorney  General,  or  his  deputy. 

11.  Power  of  the  Supreme  Court  to  issue  writs  of  mandamus. 

12.  After  judgment,  Ac.  on  error  or  appeal,  the  Supreme 

Court  to  remit  the  records  to  the  inferior  courts,  Ac. 

or  mav  order  execution. 

•/ 

13.  Jurisdiction  and  powers  of  the  Court  of  Common  Pleas. 

14.  Jurisdiction  and  powers  of  the  courts,  in  equity. 

15.  Powers  of  the  Court  of  Oyer  and  Terminer. 

16.  Crimes  and  offences  cognizable  by  the  Courts  of  Oyer 
and  Terminer. 

17.  Jurisdiction  and  powers  of  the  Courts  of  Quarter  Ses¬ 
sions. 

18.  Quarter  Sessions  to  certify  into  the  Oyer  and  Terminer 
all  indictments  found,  but  not  triable,  in  the  former 

'  courts. 

19.  The  judges  of  the  Courts  of  Oyer  and  Terminer,  and 

Quarter  Sessions,  mav  send  their  writs  to  every 

'  * 

part  of  the  Commonwealth. 

20.  jurisdiction  of  the  Orphans’  Courts. 

21.  Powers  of  the  courts  to  award  process  to  recover  fines, 
Ac. 


/ 
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Section  22. 


23. 

24. 

25. 

26. 

27. 

28. 
29. 


Powers  oi  the  court  to  establish  rules  for  regulating  their 
practice,  and  not  inconsistent  with  the  constitution 
and  laws. 

Powers  to  issue  subpoenas  to  witnesses. 

Powers  to  punish  for  contempts  restricted  to  certain  cases. 
Punishment  by  imprisonment  restricted  to  contempts  com¬ 
mitted  in  open  court. 

Proviso  thereto. 

Publications  out  of  court,  not  to  be  punished  summarily, 
as  for  contempts. 

Author  or  publisher  may  be  proceeded  against  by  indict¬ 
ment,  &c. 

•  1  * 

Proviso ,  That  the  courts  may  make  rules  upon  sheriffs 

and  attorneys,  and  enforce  them  by  attachment. 


REMARKS 

ON  THE  HII.L  ENTITLED,  “  AN  ACT  RELATING  TO  THE  JURISDICTION 

AND  POWERS  OF  THE  COURTS.” 

Section  1.  The  first  section  is  derived  from  the  13th  section  of  the 
act  of  22d  May,  1722.  (1  Smith’s  laws,  139.) 

Section  2,  Is  taken  from  the  first  section  of  the  act  of  20th  March, 
1910.  (5  Smith’s  laws,  158.) 

Section  3.  The  3d  section  is  new  in  terms,  but  the  principle  is  to 
be  found  in  the  old  law.  The  statute  of  the  13th  of  Edward  I.,  c.  24, 
(enacted  A.  D.  1285,)  declares,  “  that  whensoever,  from  henceforth, 
it  shall  fortune  in  the  Chancery,  that  in  one  case  a  writ  is  found,  and 
in  like  case  falling  under  like  law,  and  requiring  like  remedy,  is  found 
none,  the  clerks  of  the  Chancery  shall  agree  in  making  the  writ ;  or 
the  plaintiffs  may  adjourn  it  until  the  next  parliament;  and  let  the 
cases  be  written  in  which  they  cannot  agree  ;  and  let  them  refer 
themselves  until  the  next  parliament ;  by  consent  of  men  learned  in 
the  law,  a  writ  shall  be  made,  lest  it  might  happen  after  that,  the 
court  should  long  time  fail  to  minister  justice  unto  complainants.” 
This  part  of  the  statute  has  been  declared  by  the  judges  of  the  Su¬ 
preme  Court  to  be  in  force  in  this  State.  We  have  no  general  Chan¬ 
cery,  however  ;  and  according  to  the  opinion  of  the  Supreme  Court 
in  a  recent  case,  (Martzell  v.  Stauffer,  3  Penn.  rep.  402,)  “  it  is  the 
duty  of  the  Courts  themselves,  so  to  fashion  our  remedies,  as 'to  ad¬ 
minister  relief  to  suitors  according  to  the  exigency  of  their  business,” 
&c.  To  maintain  uniformity  in  legal  proceedings  among  the  various 
tribunals  of  this  Commonwealth,  and  prevent  that  conflict  of  practice 
which  is  often  found  inconvenient  for  the  community,  it  seems  to  us 
proper  that  the  Supreme  Court  should  possess  the  power  anciently 
given  to  the  Chancellor  of  England,  (3d  Blackstone’s  commentaries, 
51,)  of  devising  such  newr  writs  and  forms  of  proceeding,  as,  in  their 
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opinion,  shall  be  necessary  or  convenient  for  the  due  administration  ol 
justice.  They  possess,  at  present,  the  power  of  revising  all  inferior 
courts  in  thin  and  other  respects;  but  without  interfering  with  their 
authority  as  a  court  of  error,  it  appears  to  us  that  much  will  be 
gained  by  giving  them  power  to  provide,  by  general  rules,  in  the  first 
instance,  for  any  deficiency  in  the  remedial  law. 

Sections  4 — 6.  The  next  three  sections  relate  to  the  same  subject. 
The  4th  forbids  any  regulation  which  may  interfere  with  the  trial  by 
jury,  and  the  5th  requires  notice  thereof  to  be  given  to  the  Governor, 
for  the  information  of  the  Legislature,  at  their  next  session.  1'hese 
provisions  will  prevent  the  possibility  of  any  unconstitutional  or  unfit 
regulation  being  carried  into  effect. 

Sections  7  &  8,  Are  taken  from  the  act  of  1722,  §§11  &;  16,  with 
such  alterations  as  are  necessary  to  adapt  the  provisions  to  our  present 
form  of  government. 

Sections  9  &;  10,  Are  compiled  from  the  7th  section  of  the  act  of 
13th  April,  179!.  (a  Sm.  Laws,  30.) 

Section  11.  This  section  appeared  to  us  necessary,  for  the  purpose 
of  removing  doubts  respecting  the  power  of  the  Supreme  Court  to  issue 
writs  of  mandamus  to  inferior  tribunals.  This  authority,  which  is 
sometimes  essential  to  the  adequate  administration  of  justice,  ought, 
we  think,  to  be  possessed  by  the  Supreme  Court, — at  present  the  high- 
est  judicial  tribunal  in  the  Commonwealth. 

Section  12,  Is  adopted  from  the  4th  section  of  the  act  of  i  1th  March, 
1809,  (a  Sm.  L.,  15.)  with  an  addition,  authorizing  the  Supreme  Court, 
to  order  execution,  if  they  shall  see  cause,  which  maj  sometimes  be 
expedient. 

Section  13,  Is  taken  from  the  21st  section  of  the  act  of  1722. 

Section  14.  In  this  section,  we  have  endeavored  to  provide  for  the 
cases,  in  which  it  appeared  to  us  expedient  to  authorize  the  Supreme 
CoUrt  to  proceed  according  to  the  manner  of  a  court  of  Chancery  ;  be¬ 
ginning  with  the  instances  mentioned  in  the  constitution.  The  views 
we  have  taken  upon  this  subject,  have  been  so  fully  expressed  in  our 
general  report,  as  to  render  comment  in  this  place  unnecessary. 

Sections  15  &  16,  Declare  the  jurisdiction  and  powers  of  the  courts 
of  Oyer  and  Terminer,  whether  concurrently  with  the  Quarter  Ses¬ 
sions,  or  exclusively  of  those  courts.  The  enumeration  of  crimes 
cognizable  in  the  courts  of  Oyer  and  Terminer,  is  taken  from  the  acts 
of  1718,(1  Sm.  Laws,  !0  ,)  and  22d  April,  1 7  9 -i,  (3  Sm.  L.,  1 87.) 

Sections  17  &  18,  Relate  to  the  courts  of  Quarter  Sessions,  and 
have  been  compiled  from  the  act  of  1722,  with  some  additions. 

Section  19,  Is  compiled  from  the  8th  section  of  the  act  of  1722. 

Section  20.  The  2(  th  section  was  originally  presented  to  the  Legis¬ 
lature  and  adopted  as  a  part  of  the  act  relating  to  Orphans’  Courts,  in 
pu  rsuance  of  the  6th  resolution  “  relative  to  a  revised  code  of  Penn¬ 
sylvania,”  which  directed  us  to  report  upon  the  subject  of  the  Orphans’ 
Courts  at  the  then  next  session  of  the  Legislature.  We  have  now 
transferred  the  provision  to  the  present  bill,  in  order  that  it  may  em- 
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brace  all  the  courts  constituted  by  the  authority  of  this  Commonwealth, 
having  original  jurisdiction. 

Section  21,  Is  derived  from  the  J  6th -'section  of  the  afct  of  1722; 
the  powers  therein  given,  being  here  extended  to  all  the  courts.- 

Sectfon  22,  Declares  that  ail  the  said  courts  have  power  to  estab¬ 
lish  rules  of  practice.  The  act  of  25th  September,  17.80,  (2  Sm.  L., 
39  ,)  §6,  is  declaratory  of  the  power  of  the  Supreme  Court  in  this  re¬ 
spect.  '  The  authority  of  the  courts  of  Common  Pleas,  has  several 
times  been  affirmed  by  the  Supreme  Court. — (Barry  vs.  Randolph, 
8  Binney,  277;  Vanatta  v.  Anderson,  3  Binney,  417;  Snyder  v. 
Bauchman,  8  Ser.  &  Rawle,  336.) 

Section  22,  Is  derived  from  the-  23d  section  of  the  act  of  17  22. 

Section  24 — 28.  The  live  following  sections  relate  to  the  subject  of 
punishment  for  contempts  of  courts,  and  are  compiled,  without,  any 
alteration  of  substance,  from  the  act  of  Sd  April,  1 809.  (5  Sm.  L.  1 55.) 

.  Section  29.  The  bib  and  final  section  of  this  bill,  is  taken  from  the 
acts  of  37th  March,  1  808,  ( »  Sm.  L.,'53'1 ,)  and  i  8th‘  February,  t  822, 
(Sm.  JL.,  496.) 


AS  Am  ; 

Relative  to  the  jurisdiction  and  powers  of  the  courts. 

It  is  enacted  by  the  Senate  and  House  of  Representatives  of  the 
Commonwealth  of  Pennsylvania,  in  General  Assembly  ,m4t  as  follows: 

Section  i.  The  Supreme  Court  of  this  commonwealth,  shall  have 
power’to  lidar  and  determine,  all  and  all  manner  of  pleas,  plaints,  and 
causes,  which  shall  be. removed  or  brought  there  from  any  other  court 
of  this  commonwealth,  by  virtue  of  any  writ  or  process  issued  by  the 
said  court,  or, any  judge  thereof,  for  that  purpose,  in  the  manner  now 
practised  and  allowed,  arid  to  examine  and  correct  all  and  all  manner 
of  errors  of  the  ‘justices,  magistrates,  and  courts  of  this  commonwealth, 
in  the  process,  proceedings,  judgments,  and  decrees,  as  well  in  crimi¬ 
nal  as  in  civil  pleas  or  proceedings  ;  and  thereupon  to  reverse,  modify, 

<  or  affirm  such  judgments,  and  decrees  or  proceedings,  as  the  law  doth 
or  shall  direct  :  And  generally  to  minister  justice  to  all  persons,  in 
all  matters  whatsoever,  as  fully  and  amply,  to  all  intents  and  purpo¬ 
ses,  as  the  said  court  has  heretofore  had  power  to  do,  under  the  con¬ 
stitution  and  laws  of  this  commonwealth. 

Section-  2.  The  Supreme  Court  shall  have  original  jurisdiction  with¬ 
in  the  city  and  county  of  Philadelphia,  in  all  civil  actions,  wherein 
the  matter  in  controversy  shall  be  of  the  value  of  five  hundred  dollars 
or  more. 

Section  A  It  shall  be  the  duty  of  the  Supreme  Court  at  their  ses¬ 
sions  in  bank,  from  time  to  time,  to  devise  and  establish  by  rule  of 
court,  such  new  writs  and  farms  of  proceeding,  as  in  their  opinion 
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shall  he  necessary  or  convenient  to  the  full,  direct,  and  uniform  exe¬ 
cution  of  the  powers  and  jurisdiction  possessed  by  the  said  court,  or 
by  the  courts  of  Common  Pleas,  District  Courts,  Orphans'  Courts,  or 
Registers  Courts. 

Sc  lion  A  Provided ,  that  nothing  herein  contained,  shall  be  deem¬ 
ed  to  uthorize  the  said  court  to  enlarge,  abridge,  or  alter  the  jurisdic¬ 
tion  '  any  of  the  courts,  or  to  impair  the  right  of  trial  by  jury,  or  to 
dispense  with’  or  supply  the  use  of  any  form  of  proceeding,  which  shall 
be  made  necessary  by  any  act  of  Assembly. 

Section  a.  Whenever  the  said  court  shall  devise  and  establish  anv 
new  writ  or  form  as  aforesaid,  or  make  any  rule  or  order  relative 
there!  o,  they  shall  cause  notice  thereof  to  be  given  to  the  courts,  or  to 
the  P  resident  Judges  of  the  courts,  for  which  such  writ,  form,  or  rule, 
shall  bo  made  or  appointed,  and  also  to  the  Governor  of  the  common- 
wealth,  for  the  information  of  the  legislature  at  their  next  session. 

Sc  ion  6.  The  courts,  or  the  President  Judges  of  the  courts  to 

7  o 

which  anv ’such  rule  shall  be  made  known,  shall  cause  the  same  to  be 
pub! i  bed  in  open  court,  and  to  be  recorded  with  the  rules  of  court, 
and  i  er  the  expiration  of  three  months  from  the  recording  of  such 
rule,  ■  :.o  same  shall  be  deemed  to  be  obligatory,  and  in  full  effect. 

Sc  fo on.  f.  The  Judges  of  the  Supreme  Court  shall  have  full  power 
and  ;  hority,  when  and  as  often  as  there  may  be  occasion,  to  issue 
writs  f  habeas  corpus,  writs  of  certiorari,  and  writs  of  error,  and  all 
remedial  and  other  writs  and  process  returnable  to  the  said  court. 

Sc  ion  8.  All  the  said  writs  shall  be  grafted  of  course;  and  the 
style  I  hereof  shall  be  “The  Commonwealth  of  Pennsy  lvania.”  They 
shall  Pear  teste  in  the  name  of  the  Chief  Justice  of  the  said  court,  for 
the  tone  being,  or  if  he  be  a  party,  in  the  name  of  one  of  the  other 
judge s  of  the  said  court;  and  they  shall  be  sealed  with  the  judicial 
seal  of  the  said  court. 

Se  c  on  9.  Every  person  indicted  in  any  court  of  Quarter  Sessions, 
or  in  any  county  court  of  Oyer  and  Terminer  and  General  Gaol  de¬ 
liver;  may  remove  the  indictment,  and  all  proceedings,  thereon,  or  a 
tran  ’ipt  thereof,  into  the  Supreme  Court,  bv  a  writ  of  certiorari,  or 
a  wr  of  error,  as  the  case  may  require. 

Se;  oo a  In.  Provided ,  that  no  such  writ  shall  issue  or  be  available 
to  ret  tve  such  indictment  and  proceedings  thereon,  or  a  transcript 
there-  f,  or  to  stay  the  execution  of  the  judgment  which  may  be  ren¬ 
dered  hereon,  unless  such  writ  shall  be  specially  allowed  by  the  said 
Supreme  Court,  or  by  one  of  the  judges  thereof,  upon  sufficient  cause 
shew  ,  or  shall  have  been  sued  out,  with  the  consent  of  the  Attorney 
Gene  a!,  or  of  his  deputy  in  the  respective  county,  and  such  allowance 
or  consent  be  certified  in  writing  on  such  writ. 

Se-  ion  11.  Besides  the  powers  hitherto  possessed  by  the  Supreme 
Court,  to  issue  writs  of  mandamus,  the  said  court  shall  have  power  to 
issue  such  writs  to  any  other  court  or  tribunal  constituted  by  the  au- 
thorit  '  of  the  laws  of  this  Commonwealth,  in  all  cases  where  such  in¬ 
terposition  shall,  in  the  discretion  of  the  said  court,  be  necessary  to 
the  advancement  and  due  administration  of  justice. 
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Section  12.  As  soon  as  the  Supreme  Court  shall  have  rendered  judg¬ 
ment  qr  made  a  final  decree  or  decision  in  any  cause,  action  or  matter 
brought  into  the  same  by  writ  of  error,  certiorari,  or  appeal,  such 
court  shall  order  the  records  thereof,  with  their  judgment  or  decree 
thereon  written  and  duly  certified,  to  be  remitted  to  the  appropriate 
court,  which  judgment,  decree,  or  decision,  such  court  shall  duly  car¬ 
ry  into  execution  and  effect :  Or  the  said  Supreme  Court  may,  if  they 
see  cause,  order  execution  thereof  to  be  done  by  process  issued  out  of 
the  same,  and  thereupon  order  the  record  to  be  remitted  as  aforesaid. 

Section  13.  The  courts  of  Common  Pleas  shall  have  jurisdiction 
and  power  within  their  respective  connties,  to  hear  and  determine  all 
pleas,  actions,  suits  and  causes,  civil,  personal,  real  and  mixed,  ac¬ 
cording  to  the  constitution  and  laws  of  this  Commonwealth  :  And  the 
said  courts  shall  have  power  to  grant,  under  their  judicial  seals,  all 
lawful  writs  and  process  necessary  for  the  exercise  of  such  jurisdic¬ 
tion. 

Section  14.  The  Supreme  Court  and  the  several  courts  of  Common 
Pleas  shall  have  the  jurisdiction  and  powers  of  a  court  of  Chancery, 
so  far  as  relates  to 

1.  The  perpetuation  of  testimony. 

2.  The  obtaining  of  evidence  from  places  not  within  the  State. 

3.  The  care  of  the  persons  and  estates  of  those  who  are  non  compo¬ 
tes  mentis . 

4.  The  control,  removal  and  discharge  of  trustees,  and  the  appoint¬ 
ment  of  trustees,  and  thd  settlement  of  their  accounts. 

5.  Tne  supervision  and  control  of  all  corporations ,  other  than  those 
of  a  municipal  character,  and  unincorporated  societies  or  associations 
and  partnerships. 

6.  The  care  of  trust  monies  and  property,  and  other  monies  and 
property,  made  liable  to  the  control  of  the  said  courts. 

7.  The  discovery  of  facts  material  to  a  just  determination  of  issues 
and  other  questions,  arising  or  depending  in  the  said  courts. 

8.  The  determination  of  rights  to  property  or  money  claimed  by 
two  or  more  persons,  and  in  the  hands  or  possession  of  a  person  claim¬ 
ing  no  right  of  property  therein. 

9.  The  prevention  or  restraint  of  the  commission  or  continuance  of 
acts  contrary  to  law,  and  prejudicial  to  the  interests  of  the  communi¬ 
ty,  or  the  rights  of  individuals. 

10.  The  affording  specific  relief,  where  a  recovery  in  damages 
would  be  an  inadequate  remedy. 

And  in  such  other  cases  as  the  said  courts  have  heretofore  possess¬ 
ed  such  jurisdiction  and  powers,  under  the  constitution  and  law's  of 
this  Commonwealth. 

And  in  every  case  in  which  any  court  as  aforesaid  shall  exercise 
any  of  the  powers  of  a  court  of  Chancery,  the  same  shall  be  exerci¬ 
sed  according  to  the  practice  in  equity  prescribed  or  adopted  by  the 
Supreme  Court  of  the  United  States;  unless  it  be  otherwise  provided 
by  act  of  Assembly,  or  the  same  shall  be  altered  b'y  the  Supreme 
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Court  of  this  Commonwealth,  by  general  rules  and  regulations,  made 
and  published  as  is  hereinbefore  provided. 

Section  15.  The  courts  of  Oyer  and  Terminer  and  General  Gaol 
Delivery,  shall  have  power: 

1.  To  enquire,  by  the  oaths  and  affirmations  of  good  and  lawful 
men  of  the  county,  of  all  crimes  committed  or  triable  in  such  county. 

2.  To  hear,  determine,  and  punish  the  same,  and  to  deliver  the 
goals  of  such  county  of  all  prisoners  therein,  according  to  law. 

3.  To  try  indictments  found  in  the  Quarter  Sessions,  and  certified 
by  the  said  court  according  to  law. 

Section  16.  The  said  courts  shall  have  exclusive  jurisdiction  and 
power  to  try  and  punish  all  persons  charged  with  any  of  the  crimes 
herein  enumerated,  which  shall  be  committed  within  the  respective 
county,  to  wit : 

1.  All  persons  charged  with  any  murder,  manslaughter,  or  other 
homicide,  and  all  persons  charged  with  being  accessary  to  any  such 
crime. 

2.  All  persons  charged  with  treason  against  this  Commonwealth. 

3.  All  persons  charged  with  sodomy,  buggery,  rape,  robbing ;  their 
counsellors,  aiders,  comforters  and  abettors. 

4.  All  persons  charged  with  arson,  or  with  the  crime  of  voluntarily 
and  maliciously  burning  any  building  or  other  thing,  made  punishable 
in  the  same  manner  as  arson. 

5.  All  persons,  charged  with  mayhem,  or  with  the  crimes  of  cutting 
out  or  disabling  the  tongue,  putting  out  an  eye,  slitting  the  nose, 
-cutting  off  the  nose,  cutting  off  a  lip,  cutting  off  or  disabling  any  limb 
or  member  of  another  person*  by  laying  in  wait  or  with  malice  afore¬ 
thought,  and  with  intention  in  so  doing  to  maim  or  disfigure  such  per¬ 
son  ;  and  their  aiders,  abettors  and  counsellors. 

0.  All  persons  charged  with  burglary. 

7*  Every  woman  who  shall  be  charged  with  having  endeavoured 
privately,  either  by  herself  or  by  the  procurement  of  others,  to  con¬ 
ceal  the  death  of  any  issue  of  her  body,  male  or  female,  which,  if  it 
were  born  alive,  would  by  the  law  be  a  bastard,  so  that  it  may  not 
be  known  whether  such  issue  was  born  dead  or  alive,  or  whether  it 
were  murdered  or  not. 

8.  All  persons  charged  with  the  second,  or  any  subsequent  offence, 
of  receiving,  harbouring,  or  concealing  any  robber,  burglar,  felon  or 
thief,  or  with  the  crime  of  receiving  or  buying  any  goods  or  chattels 
which  shall  have  been  feloniously  taken  or  stolen,  knowing  the  same 
to  be  stolen. 

Section  17.  The  courts  of  Quarter  Sessions  of  the  Peace,  shall 
have  jurisdiction  and  power  within  their  respective  counties  : 

1.  To  inquire,  by  the  oaths  or  affirmations  of  good  and  lawful  men 
of  the  county,  of  all  crimes,  misdemeanors  and  offences  whatever, 
against  the  laws  of  this  Commonwealth,  which  shall  be  triable  in  the 
respective  county. 

2.  To  inquire  of,  hear,  determine  and  punish,  in  due  form  of  law, 
all  such  crimes,  misdemeanors  and  offences,  whereof  exclusive  juris* 
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diction  is  not  given,  as  aforesaid,  to  the  courts  of  Oyer  &  Terminer  of 
such  county. 

3.  To  take,  in  the  name  of  the  Commonwealth,  all  manner  of  re¬ 
cognizances  and  obligations,  heretofore  taken  and  allowed  to  be  taken 
by  justices  of  the  peace  ;  and  they  shall  certify  such  as  shall  be  taken 
in  relation  to  any  crime  not  triable  therein,  to  the  next  court  of  Oyer 
and  Te,  miner  having  power  to  take  cognizance  thereof. 

4.  To  continue  or  discharge  the  recognizances  and  obligations  of 
persons  bound  to  keep  the  peace. or  to  be  of  good  behaviour,  taken  as 
aforesaid,  or  certified  into  such  court  by  any  justice  of  the  peace  of 
such  county  ;  and  to  inquire  of,  hear  and  determine,  in  the  manner 
hitherto  practised  and  allowed,  all  complaints  which  shall  be  founded 
thereon. 

5.  The  courts  of  Quarter  Sessions  shall  also  have  jurisdiction  in 
cases  of  fine,  penalties  or  punishments,  imposed  by  any  act  of  Assem¬ 
bly  for  offences,  misdemeanors  or  delinquencies,  except  where  it  shall 
be  otherwise  expressly  provided  and  enacted  :  Provided ,  That  nothing 
herein  shall  alter  or  aflect  the  jurisdiction  of  any  Mayor’s  Court. 

6.  Ths  said  courts  shall  also  have  and  exercise  such  other  jurisdic¬ 
tion  and  powers  not  herein  enumerated,  as  may  have  been  heretofore 
given  to  them  by  law. 

Section  16.  Whenever  any  indictment  shall  be  found  in  an  court  of 
Quarter  Sessions,  for  any  crime  or  offence  not  triable  therein,  it  shall  be 
the  duty  of  such  court  to  certify  the  same  into  the  court  of  Oyer  and 
Terminer  next  to  be  holden  in  such  county,  there  to  be  heard  and 
determined  in  due  course  of  law. 

Section  10.  The  judges  of  the  county  courts  of  Oyer  and  Terminer 
and  Quarter  Sessions,  and  every  of  them,  shall  have  power  to  direct 
their  writs  or  precepts  to  all  or  any  of  the  sheriffs  or  other  officers  of 
any  of  the  counties,  cities,  boroughs  or  towns  corporate  of  this  Com¬ 
monwealth,  to  arrest  and  bring  before  them  persons  indicted  for  felo¬ 
nies  or  other  offences,  and  amenable  to  the  respective  court; 

Section  20.  The  jurisdiction  of  the  several  Orphans’  Courts  shall 
extend  to  and  embrace: 

1.  The  appointment,  control,  removal  and*  discharge  of  the  guar¬ 
dians  of  minors,  and  the  settlement  of  their  accounts. 

2.  The  removal  and  discharge  of  executors  and  administrators, 
deriving  their  authority  from  the  Register  of  the  respective  county; 
and  the  settlement  of  their  accounts. 

3.  The  distribution  of  the  assets  and  surplusage  of  the  estates  of 
decedents,  after  such  settlement,  among  creditors  and  others  interested, 

4.  The  sale  of  the  real  estates  of  decedents. 

5.  The  partition  of  the  real  estates  of  intestates  among  the  heirs. 

6.  The  specific  execution  of  contracts  made  by  decedents  to  sell 
and  convey  any  real  estate,  of  which  such  decedent  shall  die  seized. 

7.  Proceedings  for  the  recovery  of  legacies. 

8.  All  cases,  within  their  respective  counties,  wherein  executors, 
administrators,  guardians  or  trustees  may  be  possessed  of,  or  are  in 
any  way  accountable  for  any  real  or  personal  estate  of  a  decedent. 
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And  such  jurisdiction  shall  be  exercised  under  the  limitations  and 
*n  the  manner  provided  by  law. 

Section  2 1 .  Each  of  said  courts  shall  have  power  to  award  pro¬ 
cess  to  levy  and  recover  such  fines,  forfeitures  and  amercements,  as 
shall  be  imposed,  taxed  or  adjudged  by  them  respectively. 

Section  22.  Each  of  the  said  courts  shall  have  full  power  and  authority 
to  establish  such  rules  for  regulating  the  practice  thereof  respectively, 
and  for  expediting  the  determination  of  suits,  causes,  and  proceedings 
therein,  as  in  their  discretion  they  shall  judge  necessary  or  proper  : 
Provided,  That  such  rules  shall  not  be  inconsistent  with  the  consti¬ 
tution  and  laws  of  this  Commonwealth. 

Section  -23.  Each  of  the  said  courts  is  empowered  to  issue  writs  of 
subpoena ,  under  their  official  seal,  into  any  county  of  this  Common¬ 
wealth,  to  summon  and  bring  before  the  respective  court,  any  person 
to  give  testimony  in  any  cause  or  matter  depending  before  them,  un¬ 
der  the  penalties  hitherto  appointed  and  allowed  in  such  case  by  the 
laws  of  this  Commonwealth. 

Section  2A.  The  power  of  the  several  courts  of  this  Commonwealth 
to  issue  attachments,  and  to  inflict  summary  punishments  for  con¬ 
tempts  of  coart,  shall  be  restricted  to  the  following  cases,  to  wit : 

1.  To  the  official  misconduct  of  the  officers  of  such  courts  respect¬ 
ively. 

2.  To  disobedience  or  neglect  by  officers,  parties,  jurors,  or  wit¬ 
nesses,  of  or  to  the  lawful  process  of  the  court. 

3.  To  the  misbehavior  of  any  person  in  the  presence  of  the  court, 
thereby  obstructing  the  administration  of  justice. 

Section  25.  The  punishment  of  imprisonment  for  contempt  as  afore¬ 
said,  shall  extend  only  to  such  contempts  as  shall  be  committed  in 
open  court,  and  all  other  contempts  shall  be  punished  by  fine  only. 

Section  26.  Provided ,  That  the  court  may  order  the  sheriff  or 
other  proper  officer,  to  take  into  custody  and  commit  to  jail  any  per¬ 
son  fined  lor  a  contempt,  until  such  fine  shall  be  paid  or  discharged. 
But  if  such  person  shall  be  unable  to  pay  such  fine,  he  may  be  com¬ 
mitted  to  prison  by  the  court,  for  any  time  not  exceeding  three 
months. 

Section  27.  No  publication,  out  of  court,  respecting  the  conduct  of 
the  judges,  officers  of  the  court,  jurors,  witnesses,  parties,  or  any  of 
them,  of,  in,  or  concerning  any  cause  depending  in  such  court,  shall 
be  construed  into  a  contempt  of  the  said  court,  so  as  to  render  the 
author,  printer,  publisher,  or  either  of  them,  liable  to  attachment,  and 
summary  punishment  for  the  same. 

Section  2s.  If  any  such  publication  shall  improperly  tend  to  bias 
the  minds  of  the  public,  or  of  the  court,  the  officers,  jurors,  witnesses, 
or  any  of  them,  on  a  question  depending  before  the  court,  it  shall  be 
lawful  for  any  person  wffio  'shall  feel  himself  aggrieved  thereby,  to 
proceed  against  the  author,  printer,  and  publisher  thereof,  or  either  of 
them  by  indictment ;  or  he  may  bring  an  action  at  law  against  them, 
or  either  of  them,  and  recover  such  damages  as  a  jury  may  think  fit 
to  award. 
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Section  29.  Provided ,  That  notwithstanding  any  thing  herein  be¬ 
fore  contained,  the  several  courts  aforesaid,  shall  have  power  to  make 
rules  on  sheriffs  and  coroners  for  the  return  of  all  process  in  their 
hands,  and  for  the  payment  of  money,  or  delivery  of  any  article  of 
value  in  their  possession,  according  to  their  respective  duties ;  and 
also  to  make  rules  upon  attorneys  for  the  payment  of  money,  and  the 
delivery  of  deeds  and  other  papers  in  their  hands,  belonging  to  their 
clients ;  and  in  every  such  case  to  enforce  obedience  to  such  rules, 
by  attachment :  and  the  courts  shall  have  the  same  power  against 
former  sheriffs  and  coroners,  if  application  be  made  for  the  purpose 
within  two  years  after  the  termination  of  their  offices  respectively. 


A  BILL 

Entitled  “  An  act  relating  to  the  commencement  of 

actions.” 

CONTENTS 

€'F  THE  BILL  ENTITLED  “  AN  ACT  RELATING  TO  THE  COMMENCEMENT 


OF  ACTIONS. 


1. 


II. 


III. 


Of  the  commencement  of  personal  actions  in  general. 

1.  By  summons. 

2.  By  capias. 

3.  By  agreement  of  parties. 

Of  the  commencement  of  personal  actions  in  particular  cases* 

1.  In  the  case  of  corporations . 

2.  In  the  case  of  non-residents  by  foreign  attachment. 

3.  In  the  case  of  convicts  in  penitentiaries. 

4.  By  declaration  against  plaintiffs. 

Of  the  commencement  of  real  actions  in  general. 

I.  Of  the  commencement  of  personal  actions  in  general. 

Section  1.  Personal  actions  may  be  commenced  by  summons;  and 

form  of  the  writ. 

How  a  summons  may  be  executed. 

Capias  ad  respondendum  may  be  issued. 

Form  of  the  writ. 

Such  writ  not  to  issue  without  a  previous  affidavit  of  cause 
of  action,  and  that  the  defendant  is  not  an  inhabitant 
of  the  Commonwealth,  &c. 

In  actions  founded  upon  actual  force,  fraud  or  deceit,  ca¬ 
pias  may  issue  against  a  person  not  otherwise  liable. 
Capias  not  to  issue  against  any  female  for  debt  contract¬ 
ed  since  1819,  nor  against  any  person  for  debt  under 
five  dollars  and  thirty-three  cents,  contracted  since 
July  4,  1833,  nor  against  any  executor  or  other 
trustee,  &c.  unless,  &c. 


2. 

3. 

4. 

5. 


6. 


7. 
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Section  8.  If  the  name  of  the  defendant  be  unknown  to  the  plaintiff. 

he  may  in  certain  cases  have  a  capias  against  him 
without  naming  him.  \ 

9.  Duty  of  the  officer  in  such  case. 

IQ.  Sheriff,  &c.  to  let  to  bail  on  capias  on  the  defendant  giv¬ 
ing  bond,  &c. 

11.  How  such  bond  shall  be  taken,  and  the  condition  thereof 

12.  Sheriff  may  give  a  bail  piece  to  the  bail,  and  form  thereof 

13.  Officer  to  make  return  of  the  bond,  &e.  to  the  Prothono- 

tary’s  office,  and  his  duties. 

14.  Sheriff  to  give  notice  to  the  plaintiff  of  names  and  place# 

of  residence  of  bail,  &c. 

15.  Bail  may  be  excepted  to  by  the  plaintiff,  and  may  justify. 

&c.  within  certain  times. 

16.  Court  may  make  rules  respecting  the  time  and  manner  of 

giving  notice,  justifying,  &c. 

17.  Sheriff  to  be  responsible  for  the  sufficiency  of  the  bail.  , 

except  in  certain  cases. 

18.  If  defendant  shall  not  give  bail-,  the  sheriff  must  state  the 

fact  in  his  return. 

19.  If  the  officer  returns  that  -he  has  taken  the  body,  &c.  he 

shall  be  chargeable  as  heretofore. 

20.  Defendant  committed  or  surrendered,  may  enter  bail  in 

the  action  as  heretofore,  at  any  time  before  final 
judgment. 

21.  Instead  of  bail,  defendant  may  make  deposit  with  the 

sheriff. 

2*2  .  Sheriff  to  make  return  of  the  fact,  ana  pay  the  deposit 
money  into  court,  and  proceedings  thereupon. 

23.  If  judgment  be  given  against  the  defendant,  the  money  to 

be  applied  towards  satisfaction  of  the  judgment,  &c~ 

24.  Deposit  may  also  be  made  after  the  return  of  the  writ,  &c. 

25.  In  actions  commenced  by  summons  plaintiff  may  have  a 

special  capias  against  the  defendant,  under  certain 
circumstances. 

26.  Form  of  such  writ. 

27.  Proceedings  thereupon  to  be  the  same  as  upon  an  original 

capias. 

•28.  If  the  bail  of  the  defendant  shall  become  insolvent,  the 
plaintiff  may  require  him  by  rule  to  find  additional 
bail,  and  in  case  of  his  default,  may  issue  a  special 
capias  against  him. 

29.  Proceedings  upon  such  rule. 

30.  Prothonotary  to  endorse  on  every  capias  the  amount  of 

bail  required. 

31.  Court  to  have  the  same  power  with  respect  to  original  and 

special  writs  of  capias  as  now  possessed — Proceed¬ 
ings  of  deposit  have  been  made  and  the  court  shall 
decide  that  the  plaintiff  is  not  entitled  to  bail* 
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Section  32. 

33. 

34. 

35. 

36. 

<Tl 

O  i  . 

38. 

39. 


Every  writ  to  bear  date  on  the  day  of  the  issuing  of  it, 
and  to  be  made  returnable  on  the  first  day  of  the 
next  term. 

Incase  of  a  summons,  if  there  shall  not  be  ten  days  be¬ 
tween  the  issuing  and  next  term,  how  the  writ  may 
be  made  returnable. 

In  the  courts  for  the  city  and  county  of  Philadelphia , 
when  the  writs  are  to  be  made  returnable. 

When  judgment  by  default  may  be  taken,  if  the  summons 
was  served  ten  days  before  the  return  day. 

When  judgment  by  default  may  betaken,  if  the  writ  was 
not  served  ten  days  before  the  return  day. 

In  case  of  deposit  made,  the  defendant  shall  be  deemed 
to  have  appeared  at  the  return  day. 

How  capias  shall  be  served  when  the  defendant  is  con¬ 
fined  in  the  jail  of  the  county. 

In  cases  of  trespass  and  nuisance  the  sheriff  may  go  into 
an  adjoining  county  for  the  purpose  of  serving  pro¬ 
cess. 


40.  The  sheriff  serving  a  writ  of  summons  to  state  in  his  re¬ 

turn  the  time  and  manner  in  which  it  was  made. 

41.  Scire  facias  to  be  served  and  returned  in  the  same  man¬ 

ner  as  a  summons,  &c. 

42.  Amicable  actions  may  be  entered,  &c. 

Jl.  Commencement  of  personal  actions  in  particular  cases.' 


1.  Against  Corporations »■ 

Section  43,  Process  against  corporations  to  be  a  summons,  and  how 

served  in  general. 

44.  How  service  may  be  made  in  actions  for  a  trespass  and 
wrong  done  by  a  corporation. 

2.  By  foreign  attachment  against  non-residents . 

[45.  Form  of  the  writ  of  foreign  attachment. 

46.  Against  whom  such  writ  may  may  be  issued. 

47.  Clause  of  summons  of  garnishees  to  be  inserted. 

48.  When  a  clause  of  capias  may  be  inserted. 

49.  Affidavit  to  be  made  before  issuing  such  writ  with  a  clause 

of  capias . 

50.  How  the  attachment  is  to  be  executed  in  the  case  of  per¬ 

sonal  property. 

51.  How  the  attachment  is  to  be  executed  in  the  case  of  real 

estate. 

52.  Effect  of  such  writ  upon  personal  property  and  duty  of 

the  officer. 

53.  Lien  of  such  writ  upon  real  estate,  and  duty  of  the 

sheriff  thereupon. 

54.  Bail  to  be  given  by  garnishee  upon  a  capias . 

55.  Plaintiff  may  have  judgment  at  the  third  term. 
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Section  56.  Scire  facias  against  garnishee. 

57.  Plaintiff  may  exhibit  interrogatories  to  the  garnishee. 

58.  Rule  may  be  obtained  upon  the  garnishee  to  answer  the 

interrogatories. 

59.  If  garnishee  refuse  to  answer,  judgment  may  be  given 

against  him,  and  execution  may  issue. 

60.  If  trial  had,  the  jury  are  to  find  what  goods  the  garnishee 

had,  &c. 

61.  After  verdict,  plaintiff  may  have  execution  of  the  goods 

in  the  hands  of  the  garnishee. 

62.  Plaintiff  may  also  have  execution  against  the  garnishee 

as  of  his  proper  debt,  to  be  executed  if  he  shall  refuse 
to  deliver  the  goods,  &c. 

63.  Security  to  restore  must  first  be  given  by  the  plaintiff 

64.  Defendant  in  the  attachment  may,  at  any  time  before  the 

money  is  paid,  dissolve  the  attachment  by  entering 
bail  to  the  action,  or  making  deposit  as  aforesaid. 

65.  But  such  dissolution  not  to  have  the  effect  of  divesting 

any  interest  in  real  or  personal  estate,  acquired  by 
sale  under  the  attachment. 

66.  Defendant  may,  at  any  time  before  judgment  obtained. 

enter  an  appearance  without  dissolving  the  attach¬ 
ment,  and  proceedings  thereupon. 

67.  In  case  of  an  attachment  upon  real  estate,  the  service  of 

the  writ  to  have  the  effect  of  sequestering  the  rents. 

68.  Court  may  issue  a  writ  to  the  sheriff  to  collect  rents. 

69.  Powers  and  duty  of  the  sheriff  under  such  writ. 

70.  How  execution  is  to  be  issued  in  such  case. 

71.  If  the  rents  shall  not  be  sufficient,  the  plaintiff  may  have 

a  fieri  facias  against  the  real  estate. 

72.  If  two  or  more  be  liable  to  the  plaintiff,  and  all  be  not 

subject  to  a  foreign  attachment,  the  plaintiff  may 
have  a  writ  of  attachment  and  summons. 

73.  Form  of  such  writ. 

74.  Plaintiff  may  have  a  clause  of  capias  when  the  defendant 

is  liable  to  arrest. 

75.  How  proceedings  may  be  had  upon  such  attachment, 

and  summons  or  capias. 

76.  How  execution  may  be  had  in  such  case. 

77.  Proviso ,  Power  of  the  court  to  award  execution  of  the 

goods  attached  in  the  first  instance. 

78.  Effect  of  a  plea  in  bar  of  the  whole  action,  by  one  of 

such  defendants. 

79.  Foreign  attachment  may  issue  against  a  foreign  corpora¬ 

tion,  and  proceedings  thereon. 

80.  If  the  defendant  in  the  attachment  1x3  a  female,  security 

tg  be  given  as  in  case  of  a  corporation. 
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«  .  3.  In  case  of  a  Convict. 

81.  Attachment  may  be  issued  against  a  person  under  "sen¬ 

tence  of'  imprisonment,  upon  conviction  of  a  crime, 
and  proceedings  thereon. 

4.  By  declaration  against  Plaintiff. 

82.  The  defendant  in  any  personal  action  may  file  a  declara¬ 

tion  against  the  plaintiff,  for  any  cause  of  which  the 
court  has  jurisdiction. 

83.  Upon  service  of  such  declaration,  the  plaintiff  or  his  at- 

torne}^,  the  court  may  make  an  order  on  the  plaintiff 
to  plead  thereto. 

84.  The  court  may,  under  certain  circumstances,  stay  pro¬ 

ceedings  in  the  plaintiff’s  action,  or  stay  execution 
alter  judgment. 

85.  If  defendant  in  such  case  obtain  a  judgment,  it  may  be  sei 

off  against  the  plaintiff’s  judgment,  &c. 

III.  Commencement  of  real  action. 

Section  80.  In  what  courts,  &c.  real  actions  may  be  commmenced. 

87.  If  the  subject  be  a  tract  of  land,  &c.  situate  in  the  dif¬ 

ferent  counties,  the  act  may  be  commenced  in 
either. 

88.  When  commenced  in  such  case,  no  action  for  the  same 

cause  shall  be  brought  in  any  other  county. 

89.  Such  actions  to  be  commenced  by  summons,  which 

shall  be  directed  and  served  as  in  personal  actions. 

90.  How  service  to  be  made  if  there  are  any  minors  de¬ 

fendants. 

91.  Appointment  of  guardian  ad  litem  in  such  case. 

92.  Where  damages  are  required,  plaintiff  may  have  a  rule 
upon  the  defendant  to  enter  bail. 

93.  Of  the  return  of  the  sheriff  and  proof  of  publication, 

where  such  is  required  by  law. 

94.  Plaintiff  may  file  declaration  or  statement,  and  take 

judgment  by  default,  without  further  process. 

95.  When  service  of  a  writ  may  be  made  out  of  the  county, 

the  sheriff  of  the  county  in  which  the  defendant 
resides  to  have  the  power  of  a  deputy  to  the  sheriff 
of  the  first  county. 

■REMARKS 

OX  TIIE  BILL  ENTITLED,  “  AN  ACT  RELATING  TO  THE  COMMENCE¬ 
MENT  CE  ACTIONS.” 

Section  1.  The  first  section  provides  as  a  general  rule,  that  all  personal 
actions  shall  be  commenced  by  summons,  and  gives  the  form  of  the 
writ,  which  is  essentially  the  same  with  that  in  pr<J!ent  use. 


Section  2.  Differs  from  the  provision  in  the  act  of  1724-5  onl^ in 
directing  expressly  that  the  summons  shall  be  read  to  the  defendant, 
or  a  copy  left  at  his  dwelling  house  or  other  place  of  residence,  if  he 
cannot  conveniently  be  found. 

Section  3 — 6.  The  next  four  sections  relate  to  the  issuing  of  a  capiat 
ad  respondendum ;  and  have  been  sufficiently  explained  in  the  general 
report. 

Section  7.  The  seventh  section  contains  the  provisions  of  the  act  ot 
8th  February,  1 8  i  9,  respecting  females,  and  of  the  act  of  9th  April, 
1833,  respecting  imprisonment  for  debt  under  $5,33;  to  which  we 
have  added  a  clause  expressly  exempting  from  arrest  executors  and 
other  persons  suedWto  a  representative  character.  The  law  is,  perhaps, 
sufficiently  well  settled  on  this  point;  but  in  compiling  an  act,  in 
which  general  regulations  were  to  be  made  respecting  arrest,  it  seemed 
proper,  in  order  to  prevent  mistakes,  to  introduce  this  provision. 

Section  8,  9.  The  provisions  here  ns|ade  are  new\  Cases  are  not 
infrequent  of  violence  and  fraud  committed  by  persons,  whose  names 
are  unknown  to  the  party  injured.  Our  law  is  deficient  in  a  remedy 
in  such  case,  because  it  requires  that  the  names  of  parties  shall  always 
be  truly  stated.  The  New  York  revised  laws,  authorize  a  suit  in 
such  case  against  the  aggressor  by  a  fictitious  name.  We  think 
that  mode  of  proceeding  liable  to  serious  objections,  which  do  not  ap¬ 
ply  to  the  plan  suggested  in  these  sections.  The  act  of  :  806,  relative 
to  proceedings  in  ejectment,  which  authorizes  the  sheriff  to  add  the 
names  of  all  persons  in  possession  of  the  lands,  furnishes  a  precedent 
for  the  method  we  have  proposed. 

Section  10.  This  /section  contains  the  salutary  provisions  of  the 
statute  23d  Hen.  VI,  c.  9,  requiring  the  sheriff  to  let  all  prisoners  to 
bail,  on  their  finding  reasonable  surities  of  sufficient  ^persons  ;  which 
statute,  although  not  mentioned  in  the  report  of  the  judges,  must,  we 
think,  be  considered  to  have  been  always  in  force  in  Penns}dvania. 

Section  11 — 17.  The  next  seven  sections  contain  the  provisions  re¬ 
lative  to  the  manner  of  taking  bail,  and  suggest  certain  alterations  of 
the  present  law  and  practice  which  have  been  the  subject  of  remark 
in  the  general  report. 

Section  18 — 20.  Contain  provisions  substantially  conformable  with 
the  present  practice. 

Section  21 — 24.  The  next  four  sections  authorize  a  defendant,  in¬ 
stead  of  giving  bail  as  heretofore,  to  deposite  with  the  sheriff  or  wbth 
the  court,  a  sum  of  money  sufficient  to  cover  the  debt,  interest  and 
cost ;  and  regulate  the  proceedings  m  such  case.  These  provisions 
have  been  adopted  with  certain  alterations  from  some  recent  British 
statutes  (45  Geo.  5,  c.  46,  and  7  and  «  Geo.  4,  c.  7  i  ;)  and  it  is  be¬ 
lieved  will  have  a  salutary  effect  in  aiding  the  discharge  of  defendants 
from  arrest.  , 

Section  25 — 27.  Provide  for  a  case,  .in  which  inconvenience  is 
sometimes  experienced  under  the  existing  law,  viz :  where  a  defendant 
who  has  been  sued  by  a  summons,  quits  the  Commonwealth,  without 
leaving  property  sufficient  to  answer  the  demand.  If  it  be  right  to  re- 
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quire  bail  in  the  first  instance  from  a  defendant,  who  is  not  a  resident, 
or  is  about  to  leave  the  State,  we  think  there  can  be  little  doubt  of  the 
expediency  of  enabling  a  plaintiff  to  detain  him,  if  &fter  issuing  a 
summons  he  shall  discover  that  he  is  about  to  depart.  We  have  en¬ 
deavoured  to  guard  against  abuses  of  the  power  by  these  regulations. 

Section  28,  29.  The  provisions  suggested  in  these  sections,  which 
are  also  new  to  our  practice,  are  founded  upon  reasons  similar  to 
those  which  have  just  been  stated.  We  think  that  the  alteration  will 
remedy  a  defect,  without  unnecessary  hardship  upon  defendants  or 
their  bail. 

Section  30.  The  provision  in  this  section  is  in  conformity  with  ex¬ 
isting  practice ;  but  we  think  that  its  importance  requires  the  authori¬ 
ty  of  a  legislative  enactment. 

Section  31.  This  section  is  intended  to  give  the  courts  power  to  in¬ 
terfere,  to  prevent  abuses  of  the  regulations  contained  in  the  sections 
relative  to  special  writs  of  capias. 

Section  32.  This  section  alters  the  law  so  far  as  to  require  that 
every  writ  used  for  the  commencement  of  an  action,  shall  bear  date  on 
the  day  of  issuing  it,  instead  of  the  last  day  of  the  preceeding  court 
or  term  as  at  present  practised.  The  propriety  of  the  alteration  ap¬ 
pears  to  us  too  plain  to  require  vindication. 

Section  33 — 36.  These  sections  also  alter  the  practice ;  at  present 
if  there  should  not  be  ten  days  between  the  issuing  of  the  summons 
and  the  return  day  of  the  next  term,  which  in.  the  several  courts  of 
Common  Picas,  and  District  Courts,  (with  the  exception  of  the  District 
Court  for  the  city  and  county  of  Philadelphia )  is  the  first  day  of  the 
term,  the  defendant  cannot  be  brought  in  to  answer  the  plaintiff’s  de¬ 
mand  at  that  term  ;  nor  can  the  summons  be  made  returnable  to  the 
succeeding  term.  Consequently,  if  a  cause  of  action  should  accrue 
during  the  ten  days  immediately  preceding  the  first  day  of  any  term, 
a  summons  cannot  be  issued  to  that  term  ;  nor  can  it  be  issued  so  as 
to  require  the  defendants  appearanee  to  the  term  next  succeeding,  un¬ 
til  after  the  first  day  of  the  first  term  after  the  cause  of  action  accrued. 
We  consider  this  to  be  a  hardship  upon  plaintiffs  and  a  blemish  in  the 
law.  In  the  general  remarks  upon  the  administration  of  justice,  which 
accompany  the  bill,  we  have  suggested  some  views  upon  the  principles 
which  it  appears  to  us  ought  to  govern  legislation  upon  the  subject  of 
the  commencement  of  actions.  We  think  that  creditors  have  a  right 
to  require  that  those  indebted  to  them  shall  appear  before  the  appoint¬ 
ed  tribunal,  and  answer  the  demand  upon  them,  within  as  short  a  time 
as  is  consistent  with  their  average  convenience.  After  their  appear¬ 
ance  is  entered,  reasonable  time  ought  to  be  given  to  consider  of  and 
prepare  the  written  defence  called  a  plea ;  and  after  that  is  put  in, 
further  reasonable  time  ought  to  be  given  to  prepare  and  provide  the 
proofs,  upon  which  a  defendant  may  rely  in  answer  to  a  plaintiff’s 
claim.  After  judgment,  too,  has  been  given  for  the  plafhtiff,  we  think 
that  a  stay  of  execution  should  be  given  to  a  defendant  on  his  finding 
security  for  the  debt.  But  why,  in  any  case,  should  a  period  of  three 
months  be  allowed  to  pass  before  a  defendant  can  be  required  even  to 
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enter  an  appearance  in  court?  We  can  find  no  satisfactory  answer 
to  this  question,  except  that  which  arises  from  the  antiquity  ol  the 
practice.  Formerly,  as  we  have  elsewhere  remarked,  cases  were 
heard  and  determined  at  the  term  to  which  the  parties  originally  ap¬ 
peared.  The  interval,  between  the  issuing  and  return  oi  the  writ, 
was  then  supposed  to  be  devoted  to  the  preparation  for  trial,  That 
practice  no  longer  exists  in  this  Commonwealth  at  least.  It  is  well 
known,  that  in  most  parts  of  the  State,  a  cause  cannot  well  be  tried 
before  the  third  term ;  which  may  be,  in  fact,  nine  months  after  the 
creditor  has  issued  a  summons  against  the  debtor;  and  this,  although 
there  may  not  be  in  reality  any  substantial  defence.  Here  is,  we 
think,  unreasonable  delay,  which  we  are  bound  to  correct  and  remove 
in  every  practicable  way.  If  circumstances  admitted  it,  we  should 
think  it  our  duty  to  suggest  to  the  Legislature  provisions  of  a  broader 
character,  which  would  require  defendants  to  appear  in  court  within 
a  certain  limited  time,  uniform  in  all  cases,  after  the  service  of  process 
upon  them.  But  the  organization  of  our  courts  and  the  arrangements 
of  those  who  are  concerned  in  the  administration  of  justice,  do  not  en¬ 
able  us  to  do  all  in  this  respect  that  might  be  desired.  So  far  as  res¬ 
pects  the  country  districts,  in  the  existing  state  of  things,  we  conceive 
that  it  will  not  be  practicable  to  alter’the  present  arrangement  of  terms, 
without  greater  inconvenience  to  the  community  than  any  benefit  that 
might  arise  from  the  change.  We  must  therefore,  endeavour  to  re¬ 
form  the  existing  practice,  so  as  to  remove  the  evils  we  have  mention¬ 
ed,  as  far  as  it  can  be  done  consistently  with  those  arrangements. 
This  we  have  aimed  at  doing  in  two  ways  :  First ,  by  the  provision 
contained  in  the  33d  section,  which  provides  that  if  there  shall  not  be 
ten  days  between  the  issuing  of  a  summons  and  the  first  day  of  the 
next  term,  the  writ  may  be  made  returnable  on  the  day  next  prece¬ 
ding  the  last  day  of  such  term,  or  upon  the  first  day  of  the  second 
term  next  after  the  issuing  of  the  writ ;  and  secondly ,  by  authorizing 
^in  the  35th  section,)  judgment  to  be  taken  by  default,  at  any  day  in 
term  time,  after  ten  days  service  of  the  summons,  although  the  ten 
days  should  not  have  been  previous  to  the  first  day  of  the  term.  These 
amendments,  though  not  going  as  far  as  under  some  circumstances 
might  be  attempted,  will  at  least  remove  some  of  the  obstacles  in  the 
way  of  a  speedy  administration  of  justice,  and  will  therefore,  we  trust, 
be  acceptable  to  the  community. 

In  the  courts  for  the  city  and  county  of  Philadelphia ,  circum¬ 
stances  admit,  we  think,  of  a  larger  measure  of  improvement  in  this 
respect.  The  population  is  dense  ;  the  professional  persons  concern¬ 
ed  in  the  administration  of  justice,  are,  with  few  exceptions,  confined 
to  those  courts,  and  at  all  periods  engaged  in  the  transaction  of  busi¬ 
ness  ;  and  the  tribunals  are  for  the  greater  part  of  the  year  in  actual 
session:  It  is  almost  always  term  time  with  them.  From  the  first 
Monday  in  September  until  about  the  first  Monday  in  August,  the 
courts  are  engaged,  with  few  intermissions,  in  the  transaction  ol 
official  business  ;  and  there  is,  perhaps,  not  a  day  in  the  year,  in  which 
a  law  judge  of  one  of  the  courts  is  not  at  hand  to  give  relief  in  case 
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of  alleged  abuse  of  process.  If  the  view  we  have  taken  of  the  fights 
of  creditors,  then,  be  a  just  one,  there  can  be  no  countervailing  rea¬ 
son  in  this  district,  to  prevent  the  modification  of  the  ancient  rule, 
which,  established  four  return  days  in  the  year,  and  required  all  to  be 
made  returnable  at  one  term,  whether  they  had  issued  eighty  days  or 
ten  days  before  the  return  day.  It  was,  we  presume,  under  similar 
impressions,  that  in  the  act  of  the  26th  March,  1852,  relating  to  the 
District  Court  for  the  city  and  county  of  Philadelphia ,  the  Legislature 
provided  that  “  the  first  Monday  in  every  month ,  (except  the  months 
of  July  and  August ,)  shall  be  a  day  far  the  return  of  all  writs  of  sum¬ 
mons  ;  (except  summons  in  partition)  of  writs  of  capias  ad  respon¬ 
dendum  ;  and  executions  issued  by  said  court,  and  authorized  rules  of 
arbitration  ;  and  judgment  by  default  to  be  entered  accordingly. 

In  the  S  Uh  section  we  have,  in  conformity  with  the  spirit  of  the 
provision,  provided  that  in  the  courts  for  the  city  and  county  of  Phi¬ 
ladelphia,  writs  for  the  commencement  of  action  may  be  made  return¬ 
able  either  at  the  return  day  of  the  next  term,  or  on  the  first  Monday 
of  any  intermediate  month ;  and  the  practice  with  respect  to  judgments 
by  default,  is  accommodated  to  the  alteration. 

We  are  satisfied,  on  the  whole,  that  the  alteration  made  by  the  act  of 
1 852  has  been  found  beneficial,  although  some  inconveniences  have  been 
experienced  and  defects  discovered,  which  we  hope  to  be  able  to  rec¬ 
tify.  Thus,  writs  of  scire  facias  were  omitted  ;  and  although  by  the 
construction  given  to  the  act,  it  was  held  that  a  scire  facias  on  a  me¬ 
chanic's  lien  might  be  made  returnable  to  a  monthly  return  day,  yet  a 
scire  facias  on  a  mortgage  and  to  revive  a  judgment,  although  some¬ 
times  an  expeditious  remedy  may  be  desirable,  are  excluded  from  the 
benefit  of  the  provision.  The  41st  section  which  places  writs  of  scire 
facias  upon  the  same  footing  with  writs  of  summons,  in  regard  to 
their  service  and  return,  will  equalize  them  in  this  respect.  Some  diffi¬ 
culties  have  also  been  experienced  on  the  subject  of  bail,  in  connexion 
with  those  return  days,  which  we  think  will  not  be  found  to  recur 
under  the  system  proposed  in  this  bill.  The  extension  of  the  provi¬ 
sions  to  executions,  has  been  found  also  to  produce  some  inconvenience 
in  practice.  We  are  not  concerned  at  present  to  suggest  any  thing 
upon  this  particular  topic.  In  another  bill,  which  we  hope  to  be  able 
shortly  to  lay  before  the  Legislature,  we  have  endeavored  to  provide 
for  the  suitable  return  o  £  final  process. 

The  important  measure  of  a  more  speedy  return  of  original  process, 
we  hope  will  commend  itself  to  the  favorable  consideration  of  the  Le¬ 
gislature.  It  has  reason,  we  think,  in  its  favor:  It  has  also. the  sanc¬ 
tion  of  precedent  to  some  of  our  sister  states,  'in  Louisiana,  where 
the  practice  is  founded  upon  the  model  of  the  civil  law,  all  writs  are 
made  returnable  ten  days  afteb  the  service  of  them,  without  regard  to 
any  terms  ;  and  we  have  reason  to  believe  that  justice  is  administered 
there  with  as  much  favor  to  the  just  rights  of  the  defendants,  and  with 
as  much  fairness  and  impartiality,  as  in  any  other  part  of  the  Union. 
We  have  precedent  enough,  too,  if  it  should  be  required,  in  our  own  ju¬ 
risprudence.  When  the  Legislature  thought  fit  to  authorize  process  is- 
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sued  by  justices  of  the  peace,  for  the  determination  of  questions  under 
100  dollars,  to  be  returnable  from  time  to  time,  independently  of  any 
terms ,  they  introduced  an  innovation  upon  established  rules,  quite  as 
striking,  as  that  proposed  with  respect  to  the  courts  of  record.  The 
provision,  however,  has  been  found  to  work  well.  No  great  incon¬ 
veniences  have  been  experienced,  that  we  are  aware  of.  If,  then,  in 
matters  under  100  dollars,  it  is  considered  right  to  require  the  appear¬ 
ance  of  the  defendant  before  the  tribunal,  within  eight  days  after  the 
issuing  of  the  summons,  and  for  the  purpose  of  answering  the  demand 
of  the  plaintiff’ and  proceeding  to  trial,  can  there  be  any  thing  unjust, 
when  the  demand  is  above  that  sum,  in  increasing  the  number  of  re¬ 
turn  days  in  the  year  to  ten  or  twelve,  when  the  object  is  not  to  force 
a  defendant  to  a  trial  before  he  is  prepared,  but  merely  to  obtain  his 
appearance  to  answer  the  plaintiff’s  demand  at  a  certain  subsequent 
period  ?  We  think  not.  There  may  be  a  propriety  in  authorizing, 
summary  proceedings  in  certain  cases  where  the  demand  is  small,  to 
save  expenses  in  litigation;  but  in  principle,  all  demands  stand  on  the 
same  footing  in  respect  to  the  rights  of  creditors  and  debtors.  Where  the 
amount  is  large,  the  case  is  perhaps  more  often  a  complicated  one ;  and  in 
large  commercial  transactions,  evidence  necessary  to  sustain  a  defence 
must  sometimes  be  sought  and  procured  from  foreign  and  distant  coun¬ 
tries.  But  this  affords  no  reason  why  the  defendant  should  not  ap¬ 
pear  in  court  at  an  early  day,  after  the  issuing  of  process.  If  he 
has  a  case  which  requires  delay,  he  may,  on  application  to  the  court, 
obtain  the  necessary  postponement.  If  he  has  no  defence,  it  is  the 
duty  of  the  law  to  give  his  creditor  a  judgment ;  and  if  a  stay  of  exe¬ 
cution  is  proper,  we  have  already  said  it  may  then  be  granted.  But 
justice  and  reason,  we  think,  are  opposed  to  a  stay  of  proceedings  be¬ 
fore  trial,  unless  for  the  purpose  of  procuring  evidence.  With  these 
views,  which  might  be  much  expanded  if  we  did  not  fear  to  enlarge 
this  report  too  much,  we  suggest  the  modification  of  practice  contained 
in  the  sections  under  consideration. 

Section  37.  This  section  provides  for  the  case  of  a  deposite  in  lieu 
of  bail,  which  is  to  be  equivalent  to  entering  an  appearance. 

Section  3  .  Regulates  the  practice  in  the  case  of  a  defendant  con- 
lined  in  the  jail  of  the  county,  which  at  present  appears  to  be  unset¬ 
tled. 

Section  39.  Is  taken  from  the  act  of  6th  April,  18  0,  (Pamphlet 
Laws,  page  -246,)  without  material  alteration. 

Section  ir.  Is  intended  to  require  from  the  officers  serving  writs  of 
summons,  more  special  returns  than  they  now  make.  The  act  of 
1724-5  seems  to  have  contemplated  such  returns;  but  in  practice 
nothing  more  is  usually  endorsed  on.  the  writ  than  the  word  “  Sum¬ 
moned.”  We  think  that  the  interests  of  all  parties  demand  that  this 
particular  should  be  attended  to  in  future. 

Section  4  i .  This  section  puts  writs  of  scire  facias  on  the  same 
footing  with  writs  of  summons,  as  respects  the  manner  of  service,  and 
return  and  judgment  by  default,  unless  special  provision  be  otherwise 
made  by  law.  Considerable  diversity  at  present  exists  in  the  practice 
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upon  this  subject.  We  see  no  reason  however  at  this  time  for  any 
distinction,  in  these  respects,  between  the  two  writs,  and  think  tha*t 
uniformity  is  desirable  with  reference  both  to  practitioners  and  parties. 

Section  42.  This  section  contains  in  substance  the  provision  of  the 
eighth  section  of  the  act  of  2 1st  March,  1806,  (  4  Sm.  Laws,  3  :8.) 

Section  43,  4-1.  The  next  two  sections  relate  to  proceedings  against 
corporations.  The  43d  section  contains  the  provisions  of  the  first 
section  of  the  act  of  22d  March,  1817,  (6  Smith,  438.)  The  44th 
supplies  the  act  of  !  6th  March,  1 833,  (Pamphlet  Laws,  7  9,)  with  this 
alteration,  that  instead  of  authorizing  service  of  the  summons  to  be 
made  upon  a  toll  gatherer ,  who  lfiay  not  always  be  a  suitable  person 
for  such  purpose,  we  propose  to  allow  service  to  be  made  upon  “  any 
officer  or  agent  of  the  corporation,  at  any  office  or  place  of  business 
within  the  county  and,  if  there  be  no  such  office  or  place,  that  it 
shall  be  lawful  to  serve  the  summons  upon  any  principal  officer  wher¬ 
ever  he  may  be  found.  The  great  number  of  corporations  existing 
in  this  State,  and  (without  some  provision  of  this  kind)  their  irrespon¬ 
sibility  to  a  certain  extent,  renders  it  expedient,  we  think,  to  depart 
from  the  general  rule,  with  respect  to  the  service  of  process  in  per¬ 
sonal  actions,  and  to  authorize  writs  of  summons  to  be  served  out  of 
the  county  under  such  circumstances. 

Section  45.  This  and  the  thirty-five  following  sections  relate  to  the 
subject  ot'  foreign  attachment ,  or  the  method  of  proceeding  where 
the  debtor  is  not  a  resident  of  the  Commonwealth,  but  has  within  it 
property,  real  or  personal.  Many  of  these  sections  merely  repeat  the 
provisions  of  the  acts  of  Assembly  of  1705  and  17  89,  with  slight 
modifications  of  phraseology,  and  such  arrangement  of  the  subject  as 
we  suppose  to  be  conducive  to  method  and  perspicuity.  Comments 
upon  these  sections  therefore  do  not  appear  to  be  necessasy.  There 
are  many  others,  however,  which  contain  material  additions  to  or  al¬ 
terations  of  the  existing  lawr  or  practice,  and  which  will  be  remarked 
upon  in  their  order. 

Section  46.  Alters  the  law,  so  far  as  to  authorize  an  attachment 
against  a  non  resident ,  if  he  shall  not  be  actually  in  the  county  in 
which  the  writ  shall  issue.  It  has  been  held  by  the  courts,  under  the 
act  of  1705,  that  if  the  defendant  should  happen  to  be  in  a  remote 
part  of  the  State,  at  the  time  of  issuing  the  writ,  the  attachment  could 
not  be  sustained.  This  case,  we  think,  was  not  in  contemplation  of 
the  Legislature.  In  respect  to  a  non  resident  defendant,  we  think  that 
a  creditor  is  not  bound  to  make  inquiries  in  all  the  counties  of  the 
Commonwealth  before  issuing  his  writ,  and  that  the  hardship  upon 
him,  of  setting  aside  an  attachment  upon  the  ground  mentioned,  is 
very  great;  because  it  is  not  probable  that  he  would  be  acquainted 
with  the  fact  of  the  defendant’s  presence  in  a  dis'ant  county  ;  and  if 
the  fact  were  made  known  to  him,  it  would  avail  him  little,  since  the 
defendant  would  probably  have  left  the  Commonwealth  before  a  writ 
could  be  served  upon  him  under  such  circumstances.  We  see  nothing 
in  principle  to  forbid  the  amendment  of  the  law  in  this  respect.  Of 
course  it  will  have  no  operation  against  residents  of  the  State. 
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Sections  51,  55.  In  these  two  sections,  and  in  the  f  7th  an<-  ‘bur 
following  sections,  we  have  endeavored  to  piovide  for  a  serious  elect 
in  the  present  law,  viz:  in  the  method  of  proceeding  where  >eai  .state 
is  attached.  The  object  has  been  to  suggest  such  regulations  a  will 
be  most  likely  to  give  notice  to  all  persons  interested,  to  secure  the 
lien  of  the  attachment,  and  to  secure  the  rents  and  profits  of  the  estate 
for  the  benefit  of  whom  it  may  concern.  We  hope  that  the  suggest¬ 
ed  amendments  will  be  acceptable. 

Section  66.  The  provision  of  this  section  is  entirely  new  to  our  prac¬ 
tice  :  but  we  think  that  it  is  not  objectionable  in  principle,  while,  in 
some  instances,  it  may  be  the  means  of  preventing  injustice.  We 
have  reason  to  believe,  that  cases  have  occurred  of  a  defendant  in  a 
foreign  attachment  being  unable  to  find  the  bail  required,  and  there¬ 
fore,  although  he  had  a  substantial  defence  to  the  claim,  or  a  part  of 
it,  he  was  not  allowed  bv  the  existing  law  to  offer  anv  defence.  If 
this  section  should  be  adopted  by  the  Legislature,  it  will  give  such  a 
defendant  the  opportunity  of  making  a  defence  upon  the  merits,  with¬ 
out  depriving  the  plaintiff  of  his  lien  upon  the  goods  or  the  estates 
attached. 

Sections  73  to  78.  The  72d  and  six  following  sections  are  sug¬ 
gested  with  the  view  of  removing  difficulties  that  occasionally  happen 
in  practice,  where  there  are  two  or  more  joint  debtors,  and  one  or 
more  of  them  are  not  liable  to  a  foreign  attachment.  In  such  cases, 
it  happens  sometimes  that  the  resident  defendants  are  insolvent ;  and 
as  the  plaintiff  cannot  proceed  against  the  absent  defendants  by  attach¬ 
ment,  under  the  existing  practice,  his  remedy  is  not  adequate.  We 
are  not  aware  of  any  substantial  objections  to  the  alteration  of  the 
law  in  the  manner  we  have  suggested. 

CO 

Section  79.  Is  in  accordance  with  the  decision  of  the  Supreme  court 
in  the  case  of  Bushel  vs.  The  Comjnonu'ealth,  Ins.  Co.  15  Serg.  & 
Rawle,  17'. 

Section  80.  This  section  is  founded  upon  the  same  principle  as  that 
immediately  preceding.  Since  the  act  of  1  8  1 9,  females  are  not  liable 
to  arrest  for  debt,  and  it  has  been  doubted  whether  a  foreign  aUach- 
ment  will  lie  against  them,  or  if  an  attachment  can  be  sustained,  whe¬ 
ther  special  bail  can  be  put  in  by  a  female  to  dissolve  it.  This  section 
places  them  upon  the  same  footing  in  respect  to  bail  as  foreign  corpo¬ 
rations. 

Sections  81,  85.  These  sections  are  sufficiently  explained  in  the 
general  remarks  which  are  prefixed  to  the  bills. 

Section  86.  The  8.6th  and  seven  remaining  sections  of  this  bill,  le- 
late  to  the  commencement  of  veal  actions.  The  87th  section  enlarges 

o 

into  a  general  rule  the  provision  in  the  act  of  1 799,  relating  to  parti¬ 
tion,  which  we  think,  may  conveniently  be  applied  to  other  actions. 
The  90th  section  is  new,  but  it  appears  to  us  that  its  propriety  cannot 
fairly  be  questioned.  Wherever  a  plaintiff  is  entitled  to  recover  dam¬ 
ages,  he  ought  to  have  the  same  kind  of  security  in  real  as  in  perso¬ 
nal  actions.  In  the  9 1st  section,  provision  is  made  more  effectually 
to  secure  due  proof  of  service  of  writs,  whether  personally  or  by  pub- 
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Hcation.  The  94th  section,  by  authorizing  judgment  to  be  taken  for 
default  of  appearance  after  declaration  filed,  and  providing  that  no  es¬ 
soin  or  saver  default  shall  in  any  such  case  be  received  or  allowed, 
excludes  the  multifarious  process  and  causes  of  delay  in  real  actions 
at  the  common  law.  The  95th  is  intended  to  provide  a  convenient 
and  economical  method  of  serving  writs  out  of  the  county,  whenever 
such  service  may  lawfully  be  made. 


AKr  Am 

Relating  to  the  commencement  of  actions. 

It  is  enacted  by  the  Senate  and  House  of  Representatives  of  the 
Commonwealth  of  Pennsylvania  in  General  Assembly  met,  as  follows : 

I.  OF  THE  COMMENCEMENT  OF  PERSONAL  ACTIONS  IN  GENERAL. 

Section  i .  Personal  actions,  except  in  cases  where  other  process 
shall  be  especially  provided,  shall  be  commenced  by  a  writ  of  sum¬ 
mons,  which  shall  be  in  the  following  form,  to  wit : 

[L.  S.]  The  Commonwealth  of  Pennsylvania ; 

County,  ss.  To  the  sheriff  of  said  county  greeting  : 
We  command  you  that  you  summon  so  that  he  be  and  appear 

before  our  court  of  to  be  holdenat  in  and  for  said  county, 

on  the  day  of  next,  there  to  answer  of  a  plea  ( set¬ 

ting  forth  brief y  the  cause  of  action  or  complaint ,)  and  have  you 
then  there  this  writ.  Witness  president  (or  as  the  case  may  be, 

judge)  of  our  said  court,  the  day  of 

Prothonotary. 

Section  2.  A  writ  of  summons  shall  be  executed  by  reading  the 
same  in  the  healing  of  the  defendant,  and  by  giving  him  a  true  and 
attested  copy  thereof :  Or,  if  the  defendant  cannot  conveniently  be 
found,  by  leaving  such  copy  at  his  dwelling  house,  in  the  presence  of 
one  or  more  of  the  adult  members  of  his  family  ;  Or  if  the  defendant 
resides  in  the  family  of  another,  with  one  of  the  adult  members  of  the 
family  in  which  he  resides. 

Section  3.  It  shall  be  lawful  for  the  prothonotary  of  any  court  hav¬ 
ing  jurisdiction  of  the  action,  on  the  application  of  the  plaintiff' in  any 
personal  action,  his  agent  or  attorney,  instead  of  the  writ  of  summons 
as  aforesaid  to  issue  a  writ  of  capias  ad  respondendum  in  the  follow¬ 
ing  form,  to  wit : 

Section  4.  The  Commonwealth  of  Pennsylvania: 

[L.  S.]  County  of  To  the  sheriff  of  county,  greeting: 

We  command  you  that  you  take  if  he  shall  be  found  in  your 

bailiwick,  and  him  safely  keep  until  he  shall  have  given  bail,  or  made 
deposit  according  to  law,  so  that  he  be  and  appear  in  our  court  of 
on  the  day  of  next,  then  and  there  to  answer 
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in  an  action  of  debt ,  (or  as  the  case  may  be,)  in  our  court  of  at 

the  suit  of  or  until  the  said  shall  by  other  lawful  means 

be  discharged  from  your  custody.  And  have  you  then  there  this 
Writ.  Witness  president  of  said  court,  (or  as  the  case  may  be ,) 

the  day  of  A.  D.  Prothonotary. 

Section  5.  Provided ,  That  no  writ  of  capias  ad  respondendum 
shall  isssue  in  any  case  unless  the  plaintiff,  his  agent  or  attorney,  shall 
previously  thereto  make  affidavit  setting  forth 

1 .  The  cause  of  action,  and  the  amount  in  which  the  defendant  is 
indebted  to  the  plaintiff;  or  the  value  of  the  property  taken  or  detain 
ed;  or  the  damages  sustained,  as  the  case  may  be,  to  the  best  of  the 
deponent’s  knowledge  and  belief;  and 

2.  That  to-  the  best  of  the  deponent’s  knowledge  or  belief  the  de¬ 
fendant  is  not  an  inhabitant  of  this  Commonwealth;  or  if  such  inhabi¬ 
tant,  that  he  has  no  place  of  residence  therein,  to  the  knowledge  of 
the  deponent :  or  that  he  is  about  to  quit  the  Commonwealth  without 
leaving  sufficient  real  or  personal  estate  therein  to  satisfy  the  demand. 
Which  affidavit  shall  be  filed  of  record  in  the  suit. 

Section  o.  Provided,  That  it  shall  be  lawful  for  a  plaintiff  in  any 
action  founded  upon  actual  force,  or  which  shall  be  brought  by  reason 
of  actual  fraud  or  deceit,  upon  affidavit  of  the  facts,  to  have  a  capias 
as  aforesaid,  against  any  person  not  otherwise  liable  to  arrest. 

Section  7.  Nothing  herein  contained  shall  be  taken  to  authorize  the 
issuing  of  a  capias  ad  respondendum  against  any  female,  for  any 
debt  contracted  since  the  eighth  day  of  February,  Anno  Domini,  one 
thousand  eight  hundred  and  nineteen  :  nor  against  any  executor  or 
other  person  sued  in  a  representative  character,  unless  such  person 
shall  have  become  personally  liable  for  the  debt  or  demand  alleged ; 
nor  against  any  person  whomsoever,  for  any  sum  of  money  less  than 
five  dollars  and  thirty-four  cents,  due  upon  any  contract  made  since 
the  fourth  day  of  July,  Anno  Domini,  one  thousand  eight  hundred 
and  thirty-three. 

Section  8.  Whenever  the  cause  of  action  shall  be  founded  upon  an 
injury  done  to  the  person  or  property  of  the  plaintiff,  by  a  person 
whose  name  is  unknown  to  him,  or  upon  a  fraud  practised  by  such 
person,  to  the  prejudice  of  the  plaintiff,  it  shall  be  lawful  for  the  plain¬ 
tiff,  whether  such  person  would  otherwise  be  liable  to  arrest  or  not, 
on  affidavit  of  that  fact,  to  have  a  writ  of  capias ,  in  the  form  afore¬ 
said,  against  such  person,  without  naming  him  :  but  such  writ  shall 
be  executed  by  the  sheriff,  or  other  officer,  only  under  the  direction  of 
the  plaintiff,  and  at  his  risk. 

Section  9.  Upon  the  arrest  of  any  person,  against  whom  a  writ  of 
capias  shall  be  issued  as  aforesaid,  it  shall  be  the  duty  of  the  officer 
to  inquire  of  him  his  name ;  and,  if  given,  he  shall  insert  the  same 
in  such  writ ;  and,  thereupon,  the  same  proceedings  shall  be  had  as 
if  such  writ  had  issued  in  the  usual  form. 

Section  It.  It  shall  be  the  duty  of  the  officer  charged  with  the  ex¬ 
ecution  of  any  writ  of  capias  ad  respondendum ,  to  let  to  bail  any 
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person  arrested  or  detained  by  him  by  force  thereof,  on  his  giving 
bond  with  reasonable  sureties,  having  sufficient  within  the  county,  in 
the  manner  hereinafter  provided,  under  the  penalty  of  treble  damages 
to  the  party  aggrieved. 

Section  i  1 .  The  bond  to  be  taken,  by  the  officer  as  aforesaid,  shall 
be  in  the  name  of  the  Commonwealth  ;  and  in  the  amount  of  the  bail 
demanded,  and  the  condition  thereof  shall  be,  that  if  the  defendant 
therein  named  shall  be  condemned  in  the  action,  at  the  suit  of  the 
plaintiff,  he  shall  satisfy  the  condemnation  money  and  costs,  or  sur¬ 
render  himself  into  the  custody  of  the  sheriff  of  the  county,  or,  in 
default  thereof,  that  the  bail  will  do  so  for  him  :  and  such  bond  shall 
be  for  the  use  of  the  plaintiff  in  the  action,  or  of  the  sheriff  or  other 
officer,  as  the  case  may  be. 

Section  12.  Upon  the  execution  of  a  bond  in  the  form  aforesaid,  k 
shall  be  lawful  for  the  bail  therein,  to  have,  from  the  officer  by  whom 
it  was  taken,  a  bail-piece,  to  be  made  according  to  the  following  form  : 

Co.  ss.  In  the  court  of  C.  D.  of  the  county 

aforesaid,  is  delivered  to  bail,  upon  a  bond  taken  by  me,  J.  S.  sheriff, 
[or  other  officfr  as  the  case  may  be,]  of  said  county,  the  day 

of  to  E.  F.  of  the  township  of  in  said  county, 

[yeoman,]  and  G.  H.  of  the  township  of  in  said  county, 

( merchant ,]  at  the  suit  of  A .  B.  in  a  plea  of  [describing  the  action 
as  described  in  the  bond.] 

Section  13.  It  shall  be  the  duty  of  the  officer  taking  such  bond,  to 
make  return  of  the  same,  at  or  before  the  return  day  of  the  writ,  to¬ 
gether  with  the  capias  ad  respondendum ,  to  the  office  of  the  prothon- 
otary  issuing  the  capias,  who  shall  file  the  same,  and  enter  upon  his 
docket  the  names  of  the  bail. 

Section  14.  It  shall  be  the  duty  of  every  sheriff  taking  bond  as 
aforesaid,  to  give  notice,  in  writing,  of  the  names  and  places  of  resi¬ 
dence  of  the  bail,  to  the  plaintiff  in  the  action,  his  agent  or  attorney. 

Section  15.  The  bail  taken  by  ihe  sheriff  as  aforesaid,  may  be  ex¬ 
cepted  to  by  the  plaintiff,  his  agent  or  attorney,  at  any  time  within 
twenty  days  after  the  return  day  of  the  writ,  and  notice  given  to  him 
by  the  sheriff  as  aforesaid  :  and  the  bail  so  entered  may  justify,  or 
new  bail  may  be  added  or  substituted  and  justify,  within  ten  days  af¬ 
ter  notice  of  exception  as  aforesaid,  according  to  the  practice  hitherto 
allowed  with  respect  to  special  bail. 

Section  1 6.  Provided ,  nevertheless,  That  it  shall  be  lawful  for 
any  court  to  make  such  rules,  respecting  the  time  and  manner  of  giving 
notice  of  bail,  excepting  to  bail,  and  justifying  bail  as  aforesaid  taken 
upon  process  out  of  such  court,  as  the  convenient  administration  of 
justice  in  such  court  may  require. 

Section  17.  The  sheriff,  taking  any  bond  as  aforesaid,  shall  be  re¬ 
sponsible  to  the  plaintiff  for  the  sufficiency  of  the  bail  therein :  But 
such  responsibility  shall  cease  and  determine — 

1st.  If  the  plaintiff  shall  not  except  to  the  bail  within  the  time  al¬ 
lowed  for  that  purpose ;  or 
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2d.  If,  upon  exception  made,  the  bail  shall  justify  to  the  satisfaction 
of  the'court,  or  of  the  commissioner  authorized  for  the  purpose;  or 

3d.  If,  upon  such  exception,  other  bail  shall  be  added  or  substituted, 
and  justify  as  aforesaid. 

Section  !8.  If  a  defendant,  arrested  or  detained  on  a  capias  ad  res¬ 
pondendum^  as  aforesaid,  shall  not  give  bail  as  aforesaid,  it  shall  be  the 
duty  of  the  sheriff  to  state  the  fact  in  his  return,  according  to  the  prac¬ 
tice  now  prevailing  and  allowed. 

Section  1  9.  If  the  officer  charged  with  the  execution  of  such  writ, 
shall  make  return  that  he  has  taken  the  body  of  the  defendant  in  such 
writ,  or  that  such  defendant  hath  rendered  himself  to  his  custody,  he 
shall  be  chargeable  to  have  the  body  of  such  defendant,  at  the  day  of 
the  return  of  such  writ,  in  the  manner  heretofore  practised. 

Section  £0.  It  shall  be  lawful  for  any  defendant,  committed  to  prison 
by  virtue  of  any  capias  ad  respondendum ,  or  surrendered  by  his  bail 
as  aforesaid,  to  enter  special  bail  to  the  action,  in  the  manner  now 
practised  and  allowed,  at  any  time  before  final  judgment  obtained 
against  him. 

Section  "2 l .  It  shall  be  lawful  for  the  defendant,  in  any  writ  of  capias 
ad  respondendum ,  either  before  or  after  arrest,  or  after  bail  given,  and 
before  the  return  of  the  writ,  to  deposit  in  the  hands  of  the  sheriff,  in 
lieu  of  all  bail,  the  sum  in  which  bail  is  demanded,  to  abide  the  event 
of  the  suit;  for  which,  he  shall  be  entitled  to  demand  of  such  officer,  a 
receipt;  and  upon  making  such  deposit,  he  shall  be  forthwith  dis¬ 
charged  from  arrest  in  the  action  in  which  such  deposit  shall  be  made, 
and  the  liability  of  the  bail,  if  any  have  been  given,  shall  cease  and 
determine. 

Section  22.  It  shall  be  the  duty  of  the  officer  receiving  such  de¬ 
posit,  to  make  return  of  the  fact,  and  to  pay  the  sum  deposited  with 
him  thereon,  into  court:  and  if  the  plaintiff  in  such  writ  shall  fail  in 
his  action,  the  money  so  deposited  shall  be  forthwith  returned  to  the 
defendant,  upon  application  made  to  the  court  for  that  purpose :  and 
the  defendant  shall  also  be  entitled  to  receive  from  the  plaintiff,  the 
lawful  interest  thereof,  to  be  computed  from  the  day  of  the  deposit 
made  as  aforesaid  with  the  sheriff,  and  to  be  levied  with  the  costs. 

Section  23.  If  judgment  be  rendered  against  the  defendant  in  such 
action,  the  money  deposited  as  aforesaid,  or  so  much  thereof  as  mav 
be  necessary,  shall  be  applied,  by  order  of  the  court,  towards  the  sa¬ 
tisfaction  of  such  judgments,  in  like  manner  as  money  paid  into  court 

bv  a  defendant  in  other  cases. 

* 

Section  24.  It  shall  also  be  lawful  for  any  defendant,  after  the  re¬ 
turn  of  the  writ,  by  the  leave  of  the  court,  to  deposit  and  pay  into 
court  the  sum  in  which  bail  may  have  been  demanded  as  aforesaid,  to 
abide  the  event  of  the  suit,  and  to  be  disposed  of  in  manner  aforesaid  ; 
and  thereupon  it  shall  be  lawful  for  the  said  court,  to  make  an  order 
for  the  discharge  of  the  defendant  from  imprisonment,  or  of  his  bail,  as 
the  case  may  be,  from  liability. 

Section  25.  In  any  personal  action  commenced  by  summons,  as  a- 
foresaid,  if  the  plaintiff,  his  agent  or  attorney,  shall,  during  the  pend- 
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ency  of  such  action,  make  affidavit,  to  be  filed  of  record,  of  his  cause 
of  action,  as  aforesaid,  and  that  the  defendant  is  about  to  quit  the 
commonwealth,  as  the  deponent  verily  believes,  without  leaving  suffi¬ 
cient  real  or  personal  estate  therein  to  satisfy  the  demand,  he  may 
have  a  special  capias  ad  respondendum  against  the  defendant,  in  the 
following  form  : 

Section  26. — 

County ,  ss* 

The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  county,  greeting : 

Whereas.,  an  action  of  debt  (or  as  the  case  may  be,)  has  been  com- 
menced  in  our  court  of  ,  and  is  depending  between  A.  B. 

and  C.  D.  and  the  said  A.  B.  (or  as  the  case  may  he)  "has  made  affida¬ 
vit  that  the  said  C.  D.  is  justly  and  truly  indebted  to  him  (or  as  the 
case  may  he,  reciting  the.  cause  of  action,)  and  that  the  said  C.  D.  is 
about  to  quit  the  commonwealth,  as  he  verily  believes,  without  leaving 
sufficient  real  or  personal  estate  therein  to  satisfy  the  demand,  there¬ 
fore  ;  we  command  you  that  you  take  the  said  C.  D.  and  him  safely 
keep,  until  he  shall  have  given  bail  or  made  deposit  according  t,o  law 
in  the  said  action,  or  until  the  said  shall,  by  other  lawful 

means,  be  discharged  from  your  custody. 

And  you  are  to  make  return  of  this  writ  within  ten  days  after  the 
execution  thereof,  together  with  the  manner  in  which  you  shall  have 
executed  the  same,  and  the  day  of  the  execution  thereof. 

Witness  President  of  the  said  court,  (or  as  the  case 

may  be,)  the  day  of  A.  I). 

Prothonotary. 

Section  27.  The  proceedings  upon  such  special  capias  ad  respon¬ 
dendum,  shall  be  the  same  as  are  hereinbefore  provided  in  the  case 
where  the  action  is  commenced  by  a  capias. 

Section  28.  Whenever  any  person  who  shall  have  become  bail  of 
the  defendant  in  any  action,  shall,  pending  the  same,  assign  his  effects 
for  the  benefit  of  creditors,  or  make  application  for  the  benefit  of  the 
insolvent  laws  of  this  commonwealth,  or  give  bond  for  such  purpose ; 
or  shall  remove  from  this  commonwealth,  or  signify  an  intention  so 
to  do  ;  it  shall  be  lawful  for  the  plaintiff  in  such  action  to  require  such 
defendant,  by  a  rule,  to  be  entered  by  the  Prothonotary  as  of  course, 
in  term  time  or  vacation,  to  find  additional  bail ;  and  in  case  of  his  de¬ 
fault,  to  issue  a  special  writ  of  capias  against  him,  reciting  briefly  the 
circumstances,  and  detain  him  thereon  until  he  shall  comply  with 
such  requisition. 

Section  2  .  Every  such  rule  shall  be  entered  after  an  affidavit  of 
the  fact  upon  which  it  is  grounded  :  It  shall  stipulate  that  three  days 
notice  thereof  be  given  by  the  plaintiff  to  the  defendant,  unless  other 
notice  shall  be  directed  by  a  rule  of  court,  and  shall  otherwise  be  sub¬ 
ject  in  all  respects,  to  such  restrictions  and  regulations  as  the  court 
shall  make  in  that  behalf 


•Section  30.  It  shall  be  the  duty  of  every  Prothonotary  issuing  a  ca  ¬ 
pias  ad  respondendum  as  aforesaid,  whether  original  or  special,  to 
indorse  thereon  the  amount  of  bail  required  by  the  plaintiff  in  the 
action. 

Section  51.  The  court  from  which  any  original  or  special  writ  ol 
capias  ad  respondendum  shall  issue,  shall  have  the  like  power  and  au¬ 
thority  to  inquire  into  the  cause  of  action,  to  quash  the  writ,  with  or 
without  costs,  to  reduce  the  amount  of  bail  required,  or  to  discharge 
without  bail,  as  are  now  possessed  and  exercised  by  the  several  courts 
of  this  commonwealth.  •  And  if  any  deposit  shall  have  been  made  as 
aforesaid,  and  the  court  shall  decide  that  the  plaintiff  was  not  entitled 
to  bail,  or  shall  reduce  the  amount  for  which  bail  was  demanded,  the 
defendant  shall  be  entitled  to  the  repayment  of  the  money  deposited, 
or  so  much  thereof  as  shall  remain  beyond  the  amount  of  bail  author¬ 
ized  by  the  court. 

Section  32.  Every  writ  used  for  the  commencement  of  an  action, 
shall  bear  date  on  the  day  of  the  issuing  thereof,  and  shall  be  made 
returnable  on  the  first  day  of  the  term  next  succeeding  the  time  at 
which  it  shall  be  issued. 

Section  33.  /  rovided,  that  in  the  case  of  a  writ  of  summons,  if 
there  shall  not  be  ten  days  between  thefissuing  thereof  and  the  first 
day  of  the  term,  as  aforesaid,  the  writ  may  be  made  returnable  on  the 
day  next  preceding  the  last  day  of  such  term,  or  upon  the  first  day  of 
the  second  term  next  after  the  issuing  of  the  writ. 

Section  34.  In  the  courts  for  the  city  and  county  of  Philadelphia 
all  writs  used  for  the  commencement  of  actions,  may  be  made  return¬ 
able  on  the  first  day  of  the  next  term  as  aforesaid  ;  or  on  the  first  Mon¬ 
day  ofi  any  intermediate  month,  at  the  election  of  the  party  suing  out 
the  writ. 

Section  35.  If  the  defendant  in  any  writ  ofi  summons  as  aforesaid, 
shall  not  appear  at  the  return  day  thereof,  and  the  officer  to  whom 
such  writ  was  directed  shall  make  return  that  it  was  served  upon  the 
defendant  ten  days  before  the  return  day  aforesaid,  it  shall  be  lawful 
for  the  plaintiff,  having  filed  his  declaration,  to  take  judgment  thereon 
for  default  of  appearance. 

Section  36.  In  case  such  writ  shall  not  be  served  ten  davs  before 
the  return  day  thereof,  if  the  defendant  therein  shall  not  appear  in  ten 
days  after  the  day  of  service,  it  shall  be  lawful  for  the  plaintiff,  hav¬ 
ing  filed  his  declaration,  to  take  judgment  thereon  at  any  subsequent 
day  in  term  time  for  default  of  appearance. 

Section  3*.  If  the  defendant  shall  have  deposited  in  the  hands  of  the 
officer  a  sum  of  money  in  lieu  of  bail  as  aforesaid,  he  shall  be  deemed 
to  have  appeared  in  court  at  the  return  day,  in  like  manner  as  if  he 
had  entered  special  hail  to  the  action. 

Section  3v.  Whenever  any  writ  of  capias  as  aforesaid,  shall  be 
issued  against  any  person  who  may  be  confined  in  the  jail  of  the 
county,  a  copy  thereof  shall  be  delivered  to  the  defendant  by  the  offi¬ 
cer  holding  the  same,  and  another  copy  thereof  shall  be  left  by  such 
officer  with  the  jailor :  and  thereupon  such  writ  shall  operate  to  detain 
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such  person  after  the  other  cause  or  causes  of  his  confinement  shall 
have  ceased,  in  like  manner  as  if  he  had  been  arrested  and  imprison¬ 
ed  by  virtue  of  such  writ. 

Section  39.  In  cases  where  a  trespass  or  nuisance  has  been  or  may 
be  committed  on  real  estate  by  non-residents  of  the  county  wherein 
such  real  estate  is  situated,  it  shall  be  lawful  for  the  sheriff  to  go  be¬ 
yond  his  bailiwick  into  an  adjoining  county,  for  the  purpose  of  serv¬ 
ing  any  process  which  may  be  issued  out  of  the  court  of  the  proper 
county,  in  suits  instituted  for  the  recovery  of  damages  or  abatement 
of  the  nuisance;  and  such  service  shall  be  as  good  and  valid  as  if  the 
same  had  Been  made  by  the  sheriff  within  his  bailiwick.. 

Section  40.  The  sheriff  or  other  officer  serving  any  writ  of  sum¬ 
mons,  shall  in  all  cases  state  in  his  return  the  time  and  manner  in 
which  the  service  thereof  was  made. 

Section  41.  In  every  case  in  which  a  writ  of  scire  facias  may  by 
law  be  issued,  it  shall  be  served  and  returned  in  the  same  manner  as 
is  herein  provided  in  the  case  of  a  summons  in  a  personal  action  ;  and 
judgment  for  default  of  appearance  may  be  taken  at  the  same  time,  and 
in  the  same  manner,  as  in  the  case  of  a  summons,  as  aforesaid  ;  unless 
it  be  otherwise  specially  provided. 

Section  42.  It  shall  be  lawful  for  any  persons  willing  to  beeomfe 
parties  to  an  amicable  action,  to  enter  into  an  agreement  in  writing 
for  that  purpose,  either  in  their  proper  persons,  or  by  their  respective 
agents  or  attorneys ;  and  on  the  production  of  such  agreement  to  the 
prothonotary  of.any  court  having  jurisdiction  of  the  subject  matter,  he 
shall  enter  the  same  on  his  docket :  and  from  the  time  of  such  entry, 
the  action  shall  be  deemed  to  be  depending,  in  like  manner  as  if  the 
defendant  had  appeared  to  a  summons  issued  against  him  by  the  plain¬ 
tiff. 

II.  COMMENCEMENT  OF  TERSONAL  ACTIONS  IN  PARTICULAR  CASES. 

1.  Against  Corporations. 

Section  43.  Every  corporation,  aggregate  or  sole,  shall  be  amena¬ 
ble  to  answer  upon  a  writ  of  summons  as  aforesaid  ;  and  in  the  case 
of  a  corporation  aggregate,  except  counties  and  townships,  service 
thereof  shall  be  deemed  sufficient,  if  made  upon  the  president  or  other 
principal  officer,  or  on  the  cashier,  treasurer,  secretary  or  chief 
clerk  of  such  corporation,  in  the  manner  hereinbefore  provided. 

Section  44.  In  actions  for  damages  occasioned  by  a  trespass  or  in¬ 
jury  done  by  a  corporation,  if  the  officers  aforesaid  of  such  corpora¬ 
tion  or  any  of  them,  shall  not  reside  in  the  county  in  which  such  trespass 
or  injury  shall  be  committed,  it  shall  be  lawful  to  serve  the  summons 
upon  any  officer  or  agent  of  the  corporation,  at  any  office  or  place  of 
business  of  the  corporation  within  the  county:  Or,  if  there  be  no 
such  office  or  place  of  business,  it  shall  be  lawful  to  serve  the  sum¬ 
mons  upon  the  president  or  other  principal  officer,  cashier,  treasurer, 
secretary,  or  chief  clerk  in  any  county  or  place  where  they  may  be 
found. 
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2.  By  foreign  attachment  against  non  residents. 

Section  45.  The  writ  of  foreign  attachment  shall  be  made  in  the 
following  form,  viz: 

[L.  S.]  County,  ss. 

The  Commonwealth  of  Pennsylvania  : 

To  the  sheriff  of  said  county  greeting. 

\'Ye  command  you,  that  you  attach  late  of  your  county, 

by  all  and  singular  his  goods  and  chattels,  lands  and  tenements,  in 
whose  hands  or  possession  soever  the  same  may  be  so  that  he  be  and 
appear  before  our  court  of  to  be  holden  at 

in  and  for  said  county,  on  the  day  of  next,  there  to  an¬ 
swer  of  a  plea  [setting  forth  briefly  the  cause  of  action  or 

complaint. And  have  you  then  and  there  this  writ.  Witness ,  Spc. 

Section  46.  A  writ  of  attachment  in  the  form  aforesaid,  may  be  is¬ 
sued  against  the  real  or  personal  estate  of  any  person  not  residing 
within  this  Commonwealth,  and  not  being  within  the  county  in  which 
such  writ  shall  issue,  at  the  time  of  the  issuing  thereof. 

Section  47.  In  every  writ  of  attachment  as  aforesaid,  shall  be  con¬ 
tained  a  clause  commanding  the  officer  to  summon  all  persons,  in 
whose  hands  or  possession  the  said  goods  and  chattels,  or  any  of  them, 
may  be  attached,  so  that  they  and  every  of  them,  be  and  appear  be¬ 
fore  the  said  court,  at  the  day  and  place  mentioned  in  the  said  writ,  to 
answer  what  shall  be  objected  against  them,  and  abide  the  judgment 
of  the  court  therein. 

Section  48.  The  plaintiff  in  any  writ  of  attachment  as  aforesaid, 
may,  instead  of  a  clause  of  summons  as  aforesaid,  cause  to  be  inserted 
therein,  a  clause  of  capias  against  the  garnishee,  if  such  garnishee 
shall  not  be  an  inhabitant  of  the  county  or  shall  be  about  to  depart 
therefrom. 

Section  49.  But  before  any  such  writ,  with  a  clause  of  capias  shall 
be  issued,  against  any  person  as  aforesaid,  the  plaintiff  or  some  one 
for  him,  shall  make  oath  oi  affirmation  to  be  filed  with  the  record, 
that  such  person  hath  goods,  chattels,  or  effects  in  his  possession  or 
care ;  or  that  he  is  indebted  to  the  defendant,  in  a  sum  of  money  due, 
or  to  become  due;  and,  also,  that  such  person  is  not  an  inhabitant  of 
the  county ;  or,  that  there  is  cause  to  fear  that  he  is  about  to  depart 
and  remove  therefrom,  as  the  deponent  verily  believes. 

Section  50.  In  the  case  of  personal  property,  the  attachment  shall 
be  executed  as  follows,  to  wit : 

The  officer  to  whom  such  writ  shall  be  directed,  shall  go  to  the 
person  in  whose  hands  or  possession  the  defendant’s  goods  or  effects 
are  supposed  to  be,  and  then  and  there  declare  in  the  presence  of  one 
or  more  credible  persons  of  the  neighbourhood,  that  he  attaches  the 
said  goods  or  effects. 

Section  51.  In  the  case  of  real  estate ,  the  attachment  shall  be  ex 
ecuted  as  follows  : 

(1.)  If  the  attachment  be  levied  on  houses,  other  buildings,  or 
lands,  it  shall  be  the  duty  of  the  sheriff  to  leave  a  copy  of  the  writ 
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with  the  tenant,  or  other  person  in  actual  possession,  holding  under 
the  defendant  in  the  attachment,  and  to  summon  him  as  garnishee. 

(2.)  If  there  be  no  person  m  actual  possession  as  aforesaid,  the 
sheriff  shall  publish  a  copy  of  the  writ,  for  six  weeks,  in  one  news¬ 
paper  printed  in  the  county,  if  there  be  one,  otherwise  in  one  news¬ 
paper  published  nearest  to  the  land  attached  ;  and  -such  writ  shall  also 
be  published  in  one  or  more  newspapers  in  the  city  of  Philadelphia, 
or  elsewhere,  as  the  court,  if  in  session,  or  a  judge  thereof  in  vaca¬ 
tion,  at  the  time  of  issuing  the  same,  having  reference  to  the  supposed 
place  of  residence  of  the  defendant,  shall  direct. 

(3.)  If  the  attachment  be  levied  on  a  rent  charge,  it  shall  be  the 
duty  of  the  sheriff  to  leave  a  copy  of  the  writ  with  the  owner  of  the 
messuage,  lot  or  land,  out  of  which  such  writ  shall  issue,  or  upon 
which  the  same  shall  be  charged ;  or  if  such  owner  shall  not  reside 
within  the  county,  upon  the  tenant  or  other  person  in  possession  of 
such  messuage,  lot,  or  land,  and  in  either  case  to  summon  such  per¬ 
son  as  garnishee. 

o  * 

(4.)  In  all  other  cases  of  incorporeal  hereditaments,  the  attachment 
shall  be  executed  by  leaving  a  copy  of  the  writ  with  the  person  or 
persons  who  may  be  liable  to  the  payment  of  money  to  the  defendant, 
or  who  may  be  charged  with  or  otherwise  liable  to  the  defendant,  in 
respect  of  such  hereditament ;  and  if  there  be  no  such  person,  by  pub¬ 
lication  as  directed  in  the  case  of  houses  or  lands,  of  which  there 
shall  be  no  person  in  possession  as  aforesaid. 

Section  52.  The  goods  and  effects  of  the  defendant  in  the  attach¬ 
ment,  in  the  hands  of  the  garnishee,  shall,  after  such  service,  be  bound 
by  such  writ,  and  be  in  the  officer’s  power;  and  if  susceptible  of 
seizure,  or  manual  occupation,  the  officer  shall  proceed  to  secure  the 
same  to  answer  and  abide  the  judgment  of  the  court  in  that  case, 
unless  the  person  having  the  possession  thereof  will  give  security 
therefor. 

Section  55.  Every  writ  of  attachment  executed  upon  real  estate 
shall  bind  the  same,  as  against  purchasers  and  mortgagees,  from  the 
time  of  the  execution  thereof;  and  it  shall  be  the  duty  of  the  sheriff 
to  hie,  in  the  office  of  the  prothonotary  of  the  court,  a  description  of 
the  property  attached,  within  five  days  after  he  shall  have  made  the 
attachment,  which  description  shall  be  entered  by  the  prothonotary 
upon  his  docket;  and  the  names  of  the  parties,  with  the  date  of  the 
execution  of  the  writ,  and  the  amount  of  bail  required,  shall  also  be 
entered  by  him  upon  his  judgment  docket. 

Section  5  4.  Whenever  a  clause  of  capias  shall  be  added  to  any 
writ  of  attachment  as  aforesaid,  the  garnishee  shall  find  sufficient  sure¬ 
ties  to  appear  in  court,  and  make  answer  as  by  law  is  required ;  and 
further,  to  render  his  body  to  the  prison  of  the  respective  county,  or 
pay  the  condemnation  money,  if  judgment  shall  pass  against  him. 

Section  55.  It  shall  be  lawful  for  the  plaintiff,  at  the  third  term  of 
the  court  after  the  execution  of  the  writ  aforesaid,  if  he  shall  have 
filed  his  declaration,  to  take  judgment  thereon  against  the  de- 
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fendant  for  default  of  appearance,  unless  the  attachment  before  that 
lime  be  dissolved. 

Section  56.  After  judgment  against  the  defendant  in  manner  afore¬ 
said,  the  plaintiff  may  have  a  writ  of  scire  facias  against  the  garn¬ 
ishee,  commanding  him  to  appear  before  said  the  court  at  the  next  term, 
and  shew  cause,  if  any  be  have,  why  the  plaintiff  should  not  have 
execution  of  his  said  judgment,  of  the  estate  and  effects  of  the  said 
defendant,  attached  as  aforesaid,  in  his  hands  or  possession. 

Section  57.  After  judgment  as  aforesaid,  it  shall  also  be  lawful  for 
the  plaintiff  to  exhibit  in  writing  to  every  garnishee  as  aforesaid,  all 
such  interrogatories  as  he  may  deem  necessary,  touching  the  estate 
and  effects  of  the  defendant,  in  his  possession  or  charge,  or  due  and 
owing  from  him,  as  the  case  may  be,  to  the  defendant,  at  the  time  of 
the  service  of  such  writ,  or  at  any  other  time,  and  cause  the  same  to 
be  filed  of  record  in  the  cause. 

Section  58.  Whenever  interrogatories  shall  he  filed  as  aforesaid,  it 
shall  be  the  duty  of  the  court,  upon  the  motion  of  the  plaintiff,  to 
grant  a  rule  upon  the  garnishee,  to  appear  before  the  said  court,  at  a 
time  and  place  in  such  rule  to  be  named,  and  then  and  there  to  exhibit 
in  writing,  under  his  oath  or  affirmation,  full,  direct,  and  true  answers 
to  all  and  singular  the  interrogatories  of  the  plaintiff,  exhibited  and 
filed  as  aforesaid,  or  such  of  them  as  the  court  shall  deem  pertinent 
and  proper. 

Section  59.  If  the  garnishee  shall,  after  due  service  of  the  rule  as 
aforesaid,  neglect  or  refuse  to  comply  therewith,  he  shall  be  adjudged 
to  have  in  his  possession  goods  and  effects  of  the  defendant,  liable  to 
such  writ  of  attachment,  to  an  amount  or  value  sufficient  to  satisfy 
the  demand  of  the  plaintiff,  together  with  all  legal  costs  of  suit,  and 
charges  :  and  thereupon  execution  may  issue  against  him  in  like  man¬ 
ner  as  in  the  case  of  a  judgment  rendered  against  such  garnishee  for 
his  own  proper  debt. 

Section  iff.  If  issue  be  taken,  and  a  trial  be  had,  upon  any  scire 
facias  as  aforesaid,  the  jury  shall  find  what  goods  or  effects,  if  any, 
were  in  the  hands  of  the  garnishee  at  the  time  the  attachment  was 
executed  as  aforesaid,  or  aftenvards,  and  also  the  value  thereof. 

Section  61.  After  a  verdict  for  the  plaintiff’,  on  any  scire  facias  as 
aforesaid,  it  shall  be  lawfful  for  him  to  have  execution  of  his  judgment 
in  the  attachment,  to  be  levied  of  the  goods  or  effects  so  found  in  the 
hands  or  possession  of  the  garnishee,  or  of  so  much  of  them  as  shall 
be  sufficient  to  satisfy  his  demand,  together  with  legal  costs  of  suit 
and  charges  as  aforesaid. 

Section  t  2.  The  plaintiff  may  also,  at  the  same  time,  have  execu¬ 
tion  against  the  garnishee  upon  the  judgment  obtained  against  him  on 
the  scire  facias,  as  in  the  case  of  a  judgment  against  him  for  his 
proper  debt,  to  be  executed,  if  the  garnishee  shall  neglect,  or  refuse, 
upon  the  lawful  demand  of  the  proper  officer,  to  produce  and  deliver 
the  goods  and  effects  of  the  defendant,  as  aforesaid,  or  to  pay  the  debt 
or  duty  attached,  if  the  same  shall  be  due  and  payable. 
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Section  63*.  But,  after  judgment,  before  any  execution  shall  be  exe¬ 
cuted,  the  plaintiff  shall  give  security  by  recognizance,  and  sufficient 
sureties,  to  be  approved  of  by  the  court,  or  by  one  of  the  judges  thereof 
in  vacation,  with  condition,  that  if  the  defendant  in  the  attachment 
shall,  within  a  year  and  a  day  next  ensuing  the  date  of  such  recogni¬ 
zance,  by  himself  or  attorney,  come  into  court,  and  disprove  or  avoid 
the  debt  recovered  against  him,  or  shall  discharge  the  same  with 
costs ;  in  such  case,  the  plaintiff  shall  restore  to  the  defendant  the 
goods  or  effects,  or  the  value  thereof  attached  and  condemned  as 
aforesaid,  or  so  much  thereof  as  shall  be  disproved  or  discharged,  or 
else  that  they  will  do  it  for  him. 

Section  64.  Provided  always,  That  if  the  defendant  or  defendants 
in  the  attachment,  and  every  of  them,  shall,  at  any  time  before  the 
money  paid,  put  in  and  perfect  bail  to  the  plaintiff’s  action,  in  the 
sum  demanded,  or  in  such  sum  as  thoeourt,  upon  the  cause  of  action 
shewn,  shall  order ;  or  if  they  shall  make  deposite  in  the  manner 
provided  in  the  case  of  an  arrest  upon  a  capias  ad  respondendum ,  the 
attachment  and  all  proceedings  had  thereon,  as  aforesaid,  shall  be  dis¬ 
solved,  and  the  action  shall  proceed  in  due  course,  in  like  manner  as 
if  the  same  had  been  commenced  by  a  writ  of  capias  ad  respondendum . 

Section  65.  If  an  attachment  shall  be  dissolved  as  aforesaid,  after 
any  sale  of  real  or  personal  property  attached,  such  dissolution  shall 
not  have  the  effect  of  divesting  any  estate  or  interest  acquired  by  vir¬ 
tue  of  such  sale,  by  any  person  not  party  to  such  attachment ;  but  in 
such  case,  the  proceeds  of  any  such  sale  shall  be  paid  or  restored  to 
the  defendant  in  the  attachment. 

Section  66.  It  shall  be  lawful  lor  any  defendant  in  an  attachment, 
instead  of  giving  bail  or  security,  at  his  election,  at  any  time  before 
judgment  obtained  in  the  attachment,  to  cause  an  appearance  to  be 
entered  for  him  and  to  take  defence  to  the  action,  in  which  case  the 
action  shall  proceed  as  if  commenced  by  a  summons  ;  but  the  attach¬ 
ment  shall  nevertheless  continue  to  bind  the  estate  or  effects  attached 
as  in  other  cases,  unless  judgment  be  rendered  for  the  defendant  in 
such  attachment ;  and  il  judgment  be  rendered  for  the  plaintiff,  such 
judgment  shall  have  the  iike  force  and  effect  as  in  case  of  an  action 
commenced  by  a  summons :  Provided,  That  the  plaintiff  may  pro¬ 
ceed  by  scire  facias  against  the  garnishee  and  execution  against  the 
estate  and  effects  attached  as  in  other  cases  of  attachment,  except  that 
a  recognizance  to  restore  as  aforesaid  shall  not  be  necessary. 

Section  6r.  In  every  case  of  a  writ  of  attachment  executed  upon 
land  which  shall  have  been  demised  for  years  or  otherwise  with  a  re¬ 
servation  of  rent,  the  delivery  of  a  copy. of  the  writ  ol  attachment  to 
the  tenant  as  herein  before  provided,  shall  have  the  effect  of  seques¬ 
tering  in  the  hands  of  the  tenant  all  such  sums  or  amount  of  rent  as 
shall  be  due  at  the  time  of  the  execution  of  the  writ,  or  that  shall  ac¬ 
crue  until  execution  against  the  garnishee,  unless  the  attachment  be 
sooner  dissolved. 

Section  68.  It  shall  be  lawful  for  the  court  at  any  time  after  the 
return  of  the  attachment,  on  application  by  the  plaintiff  and  affidavit 
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of  a  just  cause  of  action,  to  issue  a  writ  to  the  sheriff  requiring  him  to 
collect  and  recover  from  the  tenant  of  the  premises  all  such  rent  as 
shall  have  accrued  at  the  time  of  the  execution  of  the  writ  of  attach¬ 
ment,  or  as  may  accrue  thereafter,  until  the  further  order  of  the  court. 

Section  69.  The  sheriff  or  other  officer  shall  by  virtue  of  such  writ 
proceed  from  time  to  time  to  recover  such  rents,  in  like  manner  and 
with  the  like  powers  as  are  or  shall  be  possessed  by  a  landlord  under 
the  laws  of  this  Commonwealth  ;  and  it  shall  be  his  duty  forthwith,  on 
the  receipt  of  any  moneys  arising  from  the  recovery  of  such  rents,  to 
brins:  the  same  into  court. 

Section  0.  After  judgment  obtained  on  a  scire  facias  against  such 
tenant  as  garnishee,  it  shall  be  lawful  for  the  plaintiff  to  have  execu¬ 
tion  as  herein  before  provided,  if  the  rents  of  the  premises  or  any  part 
thereof  shall  have  remained  in  the  hands  of  such  tenant ,  or  if  such 
rents  or  any  part  thereof  shall  have  been  paid  into  court  as  aforesaid, 
then,  upon  award  of  execution  as  aforesaid,  the  plaintiff  may  have  such 
money  paid  into  his  hands,  on  his  giving  security  as  herein  provided. 

Section  71.  If  the  rents  and  profits  of  the  real  estate  as  aforesaid 
shall  not  be  sufficient  to  satisfy  the  amount  of  the  judgment,  with  the 
interest,  costs  and  charges  as  aforesaid,  the  plaintiff,  on  giving  securi¬ 
ty  to  restore  as  aforesaid,  may  have  a  writ  o {fieri  facia v,  upon  which 
the  like  proceedings  may  be  had  for  the  condemnation  and  sale  of 
.  such  real  estate  as  in  other  cases. 

Section  7  2.  In  all  cases  where  two  or  more  persons  shall  be  jointly 
but  not  severally  liable  to  the  suit  of  another,  if  one  or  more  of  such 
persons  shall  be  liable  to  process  of  attachment  as  aforesaid,  and  an¬ 
other  or  others  of  them  shall  not  be  liable  to  such  process,  it  shall  be 
lawful  for  the  person  to  whom  such  liability  is  due  to  sue  out  and  prose¬ 
cute  thereon  a  writ  of  attachment  and  summons  in  the  following  form, 
to  wit : 

Section  73. — 

[l.  s.]  County ,  ss. 

The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  said  county,  Greeting : 

We  command  vou  that  you  summon  so  that  thev  and 

J  J  v 

every  of  them  be  and  appear  before  our  court  of  to  be  holden 

at  in  and  for  said  county,  on  the  day  of  next, 

there  to  answer  of  a  plea,  [setti?ig  forth  brief  y  the  cause  of 

action  or  complaint ,  as  in  the  praecipe']  and  that  you  attach 
late  of  your  county,  by  all  and  singular  his  goods  and  chattels,  in 
whose  hands  or  possession  soever  the  same  may  be  found:  and  also  that 
you  summon  the  person  and  persons  and  every  of  them  in  whose 
hands  the  goods  or  effects,  or  any  of  them,  of  the  said 
may  be  found,  so  that  they  be  and  appear  before  the  said  court,  at  the 
day  and  place  aforesaid,  to  answer  what  shall  be  objected  to  them  and 
abide  the  judgment  of  the  court  in  the  premises :  And  have  you  then 
there  this  writ.  Witness,  &c. 

Section  7*1 .  Instead  of  a  clause  of  summons  against  defendants  not 
liable  to  attachment  as  aforesaid,  it  shall  be  lawful  for  the  plaintiff  to 
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have  against  them  a.  capias  ad  respondendum ,  in  all  cases  where  they 
would  otherwise  be  liable  to  arrest,  and  thereupon  the  like  proceedings 
shall  be  had  as  in  other  cases  of  such  writ;  and  the  garnishees  shall 
be  liable  to  arrest  upon  a  capias ,  in  the  manner  hereinbefore  pro¬ 
vided,  where  all  the  defendants  in  the  writ  are  liable  to  such  attach¬ 
ment. 

Section  75.  The  plaintiff  in  such  writ  shall  be  entitled  to  proceed 
theieon  against  the  defendants  named  in  the  clause  of  summons  or 
capias ,  in  like  manner  and  with  like  effect  as  if  one  writ  of  summons 
or  capias  had  been  issued  against  all  the  defendants,  instead  of  a  writ 
in  the  form  aforesaid  :  And  he  shall  also  be  entitled  to  proceed  against 
the  defendants  named  in  the  clause  of  attachment,  and  their  estate  or 
effects  seized  or  bound  thereby,  in  the  manner  hereinbefore  provided, 
where  all  the  defendants  in  such  writ  are  attached. 

Section  76.  If  a  judgment  be  rendered  against  the  defendants  who 
shall  have  appeared  as  aforesaid,  execution  thereof  may  be  had,  in  like 
manner  as  in  the  case  of  a  judgment  rendered  upon  the  confession  of 
the  defendant:  And  if  such  defendants  have  nothing,  or  not  sufficient 
whereof  to  levy  such  judgment,  it  shall  be  lawful  for  the  plaintiff  to 
levy  his  judgment,  or  the  residue  thereof,  of  the  goods  and  effects 
which  may  remain  subject  to  the  attachment ;  proceeding  therein  in 
all  respects  in  the  manner  hereinbefore  provided,  where  none  of  the 
defendants  enter  bail  as  aforesaid. 

Section  77.  Provided,  nevertheless,  That  the  court  may,  if  they 
see  cause,  award  execution  of  the  whole,  or  any  part  of  such  judge¬ 
ment,  against  the  goods  or  effects  of  the  defendants  attached  in  the  first 
instance ;  saving,  nevertheless,  to  all  the  defendants,  their  respective 
rights  and  claims  against  each  other  in  that  behalf. 

Section  78.  If  any  of  such  defendants,  against  whom  a  summons  or 
capias  shall  issue  as  aforesaid,  shall  plead  any  plea  in  bar  of  the 
whole  action,  in  the  manner  and  form  in  which  it  is  brought,  and  a 
verdict  and  judgment  absolute  thereon  be  rendered  for  such  defendant, 
the  attachment  against  the  other  defendant  shall,  upon  the  motion  of 
any  person  interested,  be  dissolved,  and  the  goods  and  effects  thereby 
bound,  shall  be  discharged,  unless  the  plaintiff  shall  within  a  year  and 
a  day  thereafter,  sue  out  and  prosecute  a  writ  of  error  to  reverse  such 
judgment;  and  in  the  mean  time,  and  until  such  judgment  be  rever¬ 
sed,  no  further  proceedings  shall  be  had  upon  any  judgment  which 
may  have  been  rendered  against  any  defendant  attached. 

Section  79.  A  writ  of  attachment,  in  the  form  aforesaid,  may  be 
issued  against  the  real  or  personal  estate  of  any  foreign  corporation, 
aggregate  or  sole  ;  and  the  proceedings  aforesaid  may  be  had  thereon, 
so  far  as  the  case  will  permit.  And  such  attachment  and  proceedings 
may  be  dissolved  as  aforesaid,  upon  an  appearance  by  attorney,  and 
a  deposit  made  as  aforesaid,  or  security  given  for  the  debt  or  demand, 
in  lieu  thereof,  in  such  sum  and  form  as  the  court  from  which  such 
writ  issues,  shall  direct. 

Section  80.  If  the  person  against  whom  any  attachment  as  afore¬ 
said  shall  be  issued,  shall  be  a  female,  it  shall  be  lawful  for  such  fe- 
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male,  in  lieu  of  bail,  to  give  security  for  the  debt  or  demand,  or  to  de¬ 
posit  a  sum  of  money,  as  provided  in  the  case  of  a  corporation  :  And 
(hereupon,  if  such  female  shall  cause  an  appearance  to  be  entered  to 
the  action,  in  the  manner  practised  upon  writs  of  summons,  the  at¬ 
tachment  shall  be  dissolved. 

5.  In  case  of  a  Convict. 

Section  8  1 .  A  writ  of  attachment,  in  the  form  aforesaid,  may  be 
issued  against  a  person  under  sentence  of  imprisonment  upon  convic¬ 
tion  of  a  crime,  by  a  court  of  competent  jurisdiction  ;  and  such  attach¬ 
ment  may  be  dissolved,  in  the  manner  hereinbefore  provided,  in  the 
case  of  a  foreign  corporation,  and  not  otherwise  :  But  if  in  such  case, 
the  term  of  imprisonment  of  the  defendant  shall  elapse,  or  if  he  shall 
be  otherwise  legally  discharged  therefrom  before  the  money  shall  be 
paid,  it  shall  be  lawful  for  him  to  put  in  and  perfect  special  bail  to  the 
plaintiff’s  action ;  and  thereupon,  the  security  which  may  have  been 
given  by  him  in  lieu  of  bail,  shall  cease  and  become  void,  and  any 
deposit  which  may  have  been  made  as  aforesaid,  shall  be  restored  to 
him. 

By  declaration  against  a  'plaintiff. 

Section  82.  The  defendant  in  any  personal  action,  after  he  shall 
have  appeared  thereto,  may  file  against  the  plaintiff  therein  a  decla¬ 
ration,  upon  any  cause  or  demand  whereof  the  court  has  jurisdiction, 
which  he  may  have  against  such  plaintiff,  whether  the  cause  be  such 
as  he  might  by  law  set  off  or  defalcate,  from  the  cause  for  which  he 
is  sued,  or  not. 

Section  83.  Upon  the  filing  of  a  declaration  by  the  defendant  as 
aforesaid,  and  upon  affidavit  by  him  of  a  just  cause  of  action  as  afore¬ 
said,  it  shall  be  lawful  for  the  court,  on  the  application  of  the  defen¬ 
dant,  to  make  an  order,  that  upon  the  service  of  a  copy  of  the  decla¬ 
ration  upon  the  plaintiff,  or  if  he  shall  reside  out  of  the  county,  upon 
such  plaintiff  or  his  attorney,  as  the  court  shall  direct,  the  plaintiff 
shall  plead  thereto,  within  such  time  as  the  court,  having  reference  to 
the  place  of  residence  of  the  plaintiff,  shall  in  such  order,  direct  and 
appoint. 

Section  84.  If  the  demand  of  the  defendant,  as  aforesaid,  be  one 
which  by  law  cannot  be  set  off  or  defalcated  against  the  plaintiff,  the 
court  shall  have  power,  upon  declaration  and  affidavit  filed  as  afore¬ 
said,  to  stay  proceedings  in  the  action  depending  as  aforesaid,  against 
such  defendant,  or,  if  the  court  shall  permit  the  plaintiff  to  proceed  in 
his  action  to  judgment,  they  shall  have  power  to  stay  execution  there¬ 
of  against  the  defendant,  or  to  allow  an  execution  to  be  issued  and 
levied  of  the  goods  and  chattels  of  such  defendant,  and  stay  all  further 
proceedings  therein,  until  ihe  demand  of  the  defendant  against  such 
plaintiff  shall  be  determined. 

Section  85.  If  the  defendant  shall,  in  such  case,  recover  a  judg¬ 
ment  against  the  plaintiff,  the  court  shall  upon  motion  set  off  the  same 
against  the  judgment  which  the  plaintiff  may  recover  against  the  de- 
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fendant.  But,  if  the  plaintiff  shall  fail  in  his  action,  the  judgment  ob¬ 
tained  by  the  defendant  may  be  enforced  in  like  manner  as  if  recovered 
in  an  action  commenced  against  the  plaintiff  by  writ. 

III.  COMMENCEMENT  OF  REAL  ACTIONS. 

Section  86.  Actions  of  dower,  partition,  waste,  ejectment,  nuisance, 
and  all  other  pleas  of  land,  may  be  commenced  in  any  court  of  the 
county  wherein  the  lands  or  tenements  in  question  are  situate,  having 
original  jurisdiction  thereof,  either  b}^  agreement  of  the  parties  in  the 
manner  and  with  the  effect  provided  in  the  case  of  personal  actions  or 
by  writ. 

Section  87.  In  cases  where  the  subject  of  controversy  shall  be  a 
tract  of  land  or  any  other  single  tenement  situate  in  different  counties, 
it  shall  be  lawful  to  commence  an  action  as  aforesaid  in  either  of  the 
counties ;  and  in  such  case,  the  sheriff  of  the  county  in  which  such  writ 
shall  issue,  shall  have  power  to  execute  the  same,  and  all  other  pro¬ 
cess,  whether  original  or  final,  which  may  be  issued  in  such  action,  in 
like  manner  and  with  like  effect  as  if  the  said  counties  were  within  his 
proper  bailiwick. 

Section  89.  Whenever  any  action  shall  in  such  case  be  commenced 
in  any  such  county,  no  other  action  between  the  same  parties  for  the 
same  cause  shall  be  instituted  during  the  pendency  thereof  in  any 
other  county. 

Section  88.  The  writ  which  shall  be  used  for  the  commencement  of 
any  such  action,  shall  be  in  all  cases,  unless  otherwise  especially  pro¬ 
vided,  a  writ  of  summons,  which  shall  be  directed  to  the  sheriff  of  the 
county  in  which  the  action  is  commenced,  and  shall  be  made  returna¬ 
ble  in  the  manner  and  according  to  the  rules  provided  in  the  case  of 
personal  actions. 

Section  9(J.  If  any  defendant  in  any  real  action  as  aforesaid  shall 
be  a  minor,  service  of  the  writ  shall  be  made  as  follows : 

1.  If  any  such  defendant  have  a  guardian  of  his  estate,  service 
thereof  shall  be  made  upon  such  guardian,  in  the  manner  directed  by 
law.. 

2.  If  any  such  defendant  be  above  the  age  of  fourteen  years,  ser¬ 
vice  thereof  shall  also  be  made  upon  him,  in  the  same  manner  as  is 
directed  by  law  in  the  case  of  adults. 

3.  If  any  such  defendant  be  under  the  age  of  fourteen  years,  and 
have  no  guardian  as  aforesaid,  service  thereof  shall  be  made  upon  the 
next  of  kin  of  such  defendant,  residing  in  the  county  wherein  such 
defendant  shall  reside,  in  the  manner  aforesaid. 

But,  in  every  case  in  which  any  such  defendant  shall  not  have  a 
guardian  as  aforesaid,  it  shall  be  the  duty  of  the  plaintiff,  upon  or  af¬ 
ter  the  day  on  which  he  might  take  judgment  by  default  against  such 
minor,  if  he  were  of  full  age,  and  before  any  plea  pleaded  or  rule 
taken  in  the  action,  to  make  application  to  the  court  in  which  t  uch 
action  shall  be  brought,  for  the  appointment  of  a  guardian  of  such 
minor  in  that  cause,  if  such  minor  shall  not  have  appeared  by  his 
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guardian  as  aforesaid  :  and  such  appointment  being  made,  he  shall 
give  notice  thereof  to  the  person  appointed. 

Section  9!.  The  court  which  shall  appoint  a  guardian  ad  Idem  of 
a  minor  defendant  in  any  cause,  shall  have  power  to  require  security 
of  such  guardian  for  the  faithful  execution  of  the  trust ;  and  in  all 
cases,  whether  such  security  shall  be  given  or  not,  such  guardians 
shall  be  responsible  to  their  wards,  in  like  manner  as  guardians  ap¬ 
pointed  by  the  Orphans’  Court ;  and  they  shall  also  be  entitled  to  a 
reasonable  compensation  for  their  services. 

Section  92.  If  damages  shall  be  recoverable,  and  shall  be  demand¬ 
ed  in  any  such  action,  it  shall  Be  lawful  for  the  plaintiff,  by  a  rule,  to 
require  the  defendant,  if  he  would  be  liable  to  arrest  ipt  a  personal  ac¬ 
tion,  to  enter  bail  or  give  security  in  such  sum  as  shall  be  sufficient, 
in  the  judgment  of  the  court,  to  satisfy  the  damages  and  costs  to  which 
such  plaintiff  may  be  entitled  :  and  the  proceedings  for  that  purpose 
shall  be  conducted  in  such  manner  as  the  court,  in  which  such  action 
may  be  depending,  by  their  rules  shall  direct. 

Section  9  The  officer  serving  any  such  writ,  sheffi,  in  all  cases, 
state  in  his  return,  the  time  and  manner  in  which  the  service  thereof 
was  made  ;  and  in  case  publication  of  the  writ,  or  of  the  substance 
thereof,  shall  be  required  by  law,  or  by  any.  order  of  court,  compli¬ 
ance  therewith  shall  be  shewn  by  affidavit  or  otherwise  to  the  satis¬ 
faction  of  the  court. 

Section  9-1.  After  the  service  of  any  such  writ,  or  notice  thereof 
given  as  aforesaid,  if  the  defendant  shall  not  appear,  it  shall  be  law¬ 
ful  lor  the  plaintiff,  without  other  or  further  process,  to  file  his  decla¬ 
ration  or  statement,  as  by  lawr  shall  be  required  or  allowed,  and,  at 
such  time  and  manner  as  may  be  allowed  by  law,  have  judgment 
thereon  for  such  default  of  appearance  ;  and  no  essoin  or  saver-de/ault 
shall  in  any  such  case  be  received  or  allowed. 

Section  9w  Whenever  it  shall  be  lawful  to  cause  service  of  any 
writ  as  aforesaid  to  be  made  upon  any  defendant,  out  of  the  county 
in  which  the  action  may  be  commenced,  the  sheriff  of  the  county  in 
which  such  defendant  may  reside  or  be  found,  shall,  by  virtue  of  his 
office,  have,  within  his  county,  the  powrer  of  a  deputy  to  the  sheriff  of 
the  county  in  which  such  writ  shall  have  issued,  for  the  purpose  of 
executing  such  writ,  without  any  special  deputation  for  the  purpose. 
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Entitled  66  An  act  relative  to  actions  which  concern 

Real  Estate.” 
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I.  Partition. 


Section  1. 

2. 

3. 

4. 


D. 

6. 


8. 


]n  what  cases  the  partition  of  estates  held  in  joint  tenan¬ 
cy  or  in  common  may  be  compelled. 

In  what  counties  the  proceedings  for  partition  may  be 
commenced,  if  the  lands  be  situate  in  different  ad¬ 
joining  counties. 

Tenant  for  years  or  for  life  and  the  reversioner  or  re¬ 
mainder  men  may  join  in  the  action. 

Plaintiffs  who  are  tenants  in  fee  simple  may  make  rever¬ 
sioners  and  remainder  men  co-defendants  with  the 
tenants  of  the  particular  estates. 

But  partition  between  tenants  of  particular  estates,  shall 
not  affect  reversioners  or  remainder  men  who  are 
not  parties. 

The  owners  of  a  share  which  shall  be  sub-divided  by  de¬ 
scent  or  otherwise,  shall  not  be  separated  in  the  ac¬ 
tion,  but  shall  all  join  as  plaintiffs  or  be  joined  as  de¬ 
fendants,  &c. 

How  the  action  shall  be  brought  if  the  name  of  a  person 
who  ought  to  be  made  a  co-plaintiff  is  unknown. 

How  the  action  shall  be  brought  if  the  name  of  any  per¬ 
son  who  ought  to  be  made  a  co-defendant  is  un¬ 


known. 

9  -  Notice  to  be  given  by  publication,  if  the  action  be  brought 
by  one  person  for  the  use  of  himself  and  others }  also 
if  the  action  be  brought  against  persons  as  heirs,  &c< 
©f  the  original  owner  of  a  share  without  naming 
them, 

10.  The  form  of  the  writ  of  summons  in  partition. 

11.  The  service  of  the  writ  of  summons  in  partition. 

12.  How  made  if  either  of  the  defendants  be  a  married  woman. 

13.  When  judgment  by  default  may  be  taken. 

14.  No  plea  in  abatement  shall  be  received  in  partition,  nor 

shall  the  action  be  abated  by  the  death  of  a  party. 

15.  Proceedings  in  case  of  the  death  of  a  plaintiff. 

16.  Proceedings  in  case  of  the  death  of  a  defendant. 

17.  Proceedings  in  case  one  of  several  plaintiffs  shall  aliene 

his  share  pending  the  action. 

18*  Proceedings  in  case  it  shall  appear  before  judgment  quod 
partitio  jiat ,  that  a  person  not  a  party  has  an  inter 
est  in  a  share. 
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Section  19.  Proceedings  in  case  one  of  several  plaintiffs  shall  fail  to 

establish  his  right. 

20.  Judgment  in  case  the  action  be  confessed,  or  an  issue 

therein  be  taken  and  found  against  the  defendant. 

21.  -  in  case  there  be  two  or  more  plaintiffs. 

22.  - in  case  there  be  two  or  more  defendants. 

23.  - in  case  partition  cannot  be  made  of  the  real  estate 

without  prejudice. 

24.  No  valuation  to  be  made  except  between  parties  who 

hold  together  the  whole  fee  simple  of  the  estate. 

2o.  If  judgment  be  given  by  default,  the  court  shall  examine 
the  title. 

26.  But  the  court  may  refer  the  title  for  examination  to  a 

competent  person  to  take  proof  of  the  title. 

27.  The  form  of  the  writ  to  make  partition  or  a  valuation. 

28.  The  inquest  upon  such  writ,  how  formed. 

29.  ‘Notice  of  the  execution  of  such  writ  to  be  given. 

30.  The  court  may,  upon  application  of  the  parties,  appoint 

commissioners  to  make  partition,  &c. 

31.  The  estate  not  to  be  valued  when  it  will  admit  of  partition 

according  to  the  original  shares. 

32.  The  estate  to  be  valued  when  a  share  or  shares  cannot  be 

set  off  without  prejudice,  &c. 

33.  In  case  of  a  judgment  to  make  partition  of  a  share,  :t 

shall  be  valued  if  it  cannot  be  divided  without  prej  u¬ 
dice. 

34.  If  the  estate  be  appraised,  or  be  divided  in  parts  of  unequal 

value,  or  into  fewer  parts  than  there  are  persons,  the 
sheriff  shall  report  to  the  court  the  liens  on  the  shares 
of  the  parties. 

35.  Judgment  (final)  in  case  of  an  equal  partition  of  the  es¬ 

tate  between  the  parties. 

So.  Proceedings  in  the  case  of  a  valuation  of  the  estate  in 
parcels,  or  m  the  whole  without  division. 

37.  No  person  to  whom  any  part  shall  be  assigned  at  a  valu¬ 

ation,  can  take  any  other  part  until  it  has  been  offer¬ 
ed  to  the  other  parties  and  refused. 

38.  An  action  for  contribution  may  be  had  by  a  party  evicted 

of  the  estate  taken  by  him  at  a  valuation,  by  a  title 
paramount. 

39.  Parties  taking  the  estate,  or  a  part  of  it,  at  a  valuation,  to 

hold  it  subject  to  a  lien  in  favour  of  the  other  parties, 
until  payment  be  made. 

40.  In  case  of  a  sale,  the  court  shall  direct  the  conditions  of 

sale. 

41.  Notice  of  sale — how  it  shall  be  given. 

42.  - may  be  directed  by  the  parties,  if  all  agree. 

43.  Judgment  of  the  court  in  case  of  a  sale. 
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44.  The  sheriff  to  require  payment  or  security  to  the  satis" 

faciion  of  the  parties,  before  making  a  deed. 

45.  Costs  in  partition. 

46.  Costs  in  partition. 

47.  Judgment  by  default  in  partition,  may  be  opened  or  set 

aside  within  one  year  after  final  judgment,  in  certain 
cases. 

48.  A  new  writ  to  make  partition,  may  be  awarded  in  cer¬ 

tain  cases. 

49.  Proviso  to  the  last  two  sections. 

50.  Writ  of  error  allowed,  after  judgment  quod  partitio  fiat. 

51.  An  appeal  allowed  after  final  judgment,  &c.  from  any 

order  or  decree  made  subsequently  to  the  judgment 
quod  partitio  fiat. 

52.  But  such  appeal  shall  not  affect  the  rights  of  lien  creditors, 

unless  made  in  sixty  days  after  such  final  judgment. 

53.  The  reversal  or  modification  of  any  final  order  or  decree, 

not  to  divest  the  interest  acquired  by  a  purchaser  not 
being  one  of  the  parties. 

54.  An  exemplification  of  the  entire  proceedings  to  be  enter¬ 

ed  upon  record  in  other  counties  in  certain  cases,  and 
deed  of  any  parcel  may  be  recorded,  &e. 

55.  In  cases  of  equal  partition  between  the  parties,  each  of 

them  may  have  a  deed  from  the  sheriff. 

56.  Deeds  must  be  made  by  the  sheriff  in  cases  of  valuation 

and  acceptance,  or  sale. 

57.  Proceedings  to  obtain  a  deed,  in  case  the  sheriff,  making 

sale,  shall  die  or  resign,  &c.,  before  making  a  deed. 
5P.  The  interest  of  married  women  to  be  secured,  in  cases 
w7here  their  shares  in  the  land  are  wholly  or  in  part 
converted  into  money. 

59.  The  share  6f  a  party  to  be  invested,  by  order  of  the  court, 

in  certain  cases. 

60.  The  money  arising  from  the  sale  of  a  share,  shall  vest  in 

the  persons  entitled  to  it  according  to  their  respective 
interest,  &c.  in  the  estate  sold,  and  shall  be  enjoyed 
by  them  accordingly. 

61.  Proviso  in  the  case  of  an  estate  tail. 

6?.  The  court  may  require  security  to  be  given  before  distri¬ 
bution  of  the  money  arising  from  sale  in  certain 
cases. 

65.  Liens  upon  undivided  shares  shall,  in  case  of  equal  par¬ 
tition,  charge  only  the  share  in  severalty  of  the  party 
bound. 

64.  But  no  lien  paramount  to  the  title  divided,  shall  be  affected 

by  the  proceeding. 

65.  Liens  against  a  person  who  shall  take  more  than  his  due 

proportion  of  the  estate  at  the  valuation,  or  a  greater 
sum. 
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Section  66.  Liens  upon  a  life  estate  or  other  partial  interest  in  any 

share  converted  into  money. 

67.  Proviso  to  the  last  section. 

II.  Dowek. 

Section  68.  The  writ  of  dower — in  what  case  it  may  be  brought — the 

form  of  the  writ. 

69.  Service  of  the  writ — how  made. 

70.  Judgment  by  default — when  it  may  be  rendered. 

7  1.  What  may  be  lecovered  against  tenants  by  holding  wrong 

or  disseizen,  or  under  title  adverse  to  the  husband  of 
the  demandant  or  his  heirs. 

72.  The  action  shall  not  abate  by  the  death  of  the  tenant. 

73.  -  Nor  by  the  death  cf  the  plaintiff,  so  far  as  it  re¬ 

spects  the  recovery  of  damages,  (fee. 

74.  - Nor  by  the  plea  that,  the  plaintiff  has  received 

her  dower  of  another  person,  unless  it  was  received 
in  satisfaction  of  her  dower  in  the  same  lands. 

75.  Pleadings  in  case  the  estate,  in  which  dower  is  demand¬ 

ed,  was  recovered  against  the  husband  ofthe  plaintiff 
by  judgment  of  a  court  of  record. 

76.  When  damages  may  be  recovered  by  the  widow. 

77.  Proceedings  in  case  the  defendant  entered  upon  the  lands 

under  a  colourable  title  and  made  improvements. 

78.  Form  of  the  writ  of  habere  facias  seizinam  in  dower. 

79.  Dower  may  be  set  out  by  commissioners. 

8".  Proceedings  where  dower  cannot  be  assigned  by  metes 
and  bounds,  without,  prejudice  to  the  estate  by  division. 

III.  Contribution. 

Section  81.  Contribution  in  respect  to  tenure — in  what  case  it  may  be 

compelled  by  writ. 

82/  Form  of  the  writ  of  contribution. 

83.  From  what  courts  it  mav  be  issued — how  it  shall  be 

«/ 

served. 

8  .  A  second  action  of  contribution  for  the  same  cause,  not 

to  be  brought  in  a  different  county  during  the  pending 
of  the  first  action. 

85.  Judgment  by  default — when  it  may  be  taken. 

86.  Declaration  or  statement  required. 

87.  Defendants  may  plead  to  the  action,  any  legal  or  equita¬ 

ble  defence. 

88.  Commissioners  fo  be  appointed  to  make  valuation  of  the 

property  charged — when  necessary. 

89.  The  judgment  or  decree  of  the  court,  in  such  cases,  to  be 

entered  at  length  on  record. 

90.  Judgment  required  in  cases  of  contribution  towards  re¬ 

pairs  of  common  estate. 

9 ! .  Execution — in  what  manner  it  shall  be  awarded. 
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Section  92.  Proceedings  for  contribution  may  be  had,  after  a  sale  by 

process  ol  a  part  of  the  land  charged. 

93.  The  owner  of  the  part  sold,  may  have  execution  against 

the  other  parts  for  the  excess  of  the  proper  share  of 
the  lien  enforced  against  such  part. 

94.  Proceedings  for  contribution  may  be  had,  after  payment 

of  the  lien,  without  sale  of  the  lands. 

95.  Creditors  may  be  enjoined  upon  a  bill  or  partition,  in  cer¬ 

tain  cases,  to  levy  the  lien  on  particular  parts  in  the 
first  instance. — A  scire  facias  to  be  issued  in  such 
cases. 

96.  Service  of  the  writ  of  scire  facias — how  made. 

9,'.  The  defendants  in  the  writ  may  reply  by  way  of  plea,  or 
answer  to  the  petition,  and  the  parties  may  otherwise 
plead,  to  issue. 

98.  Proceedings  in  case  defendant  makes  default  of  appear¬ 

ance. 

99.  Appeal  or  writ  of  error  allowed  in  all  proceedings  for 

contribution. 

IV.  Waste. 

Section  100.  Action  of  waste  may  be  brought  against  a  tenant  for  life, 


for  years,  or  tenant  under  a  Lib.  fac ,  for  waste 
done — Proviso. 

101.  - -  Although  he  shall  let  or  grant  Ins  estate,  if  he 

retain  the  possession  and  fake  the  profits. 

102.  - Also  against  any  guardian,  if  he  shall  commit 

waste  of  the  lands  of  his  ward. 

103.  -  Also  against  a  joint  tenant  co-parcener  or  ten¬ 

ant  in  common,  for  waste  of  the  common  estate. 


104.  Heirs  may  have  the  action  for  waste  done  in  the  time 
of  their  ancestor. 

]:  5.  All  persons  having  successive  estates  in  remainder,  &c., 
may  join  in  the  action. 

i  06.  How  the  action  may  be  brought,  if  a  tenant  of  an  inter¬ 
mediate  estate  refuse  to  join. 

107.  Form  of  the  writ  of  waste. 

108.  Service  of  the  writ  of  waste — how  to  be  made. 

10°.  The  action  shall  not  abate  by  the  death  of  the  party. 

HO.  The  personal  representatives  of  a  defendant  tenant  for 

life  dying  pending  the  action,  may  be  made  party, 
for  the  recovery  ot  damage. 

111.  The  declaration  in  the  action  of  waste. 

1  12.  The  general  issue  in  the  action  of  waste. 

5  13.  Special  pleas  in  the  action  of  waste. 

]  14.  Verdict — Jury  shall  find  the  place  wasted,  and  whether 
the  waste  was  voluntary  or  only  permissive. 

1 15.  Judgment  in  case  of  voluntary  waste. 

116.  “  in  case  of  permissive  waste. 
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Section  117.  Proceedings  if  the  place  wasted  cannot  conveniently  be 

separated  from  the  remainder  of  the  tenement. 

118.  Writ  of  execution  in  waste. 

119.  Proceedings  where  the  action  is  brought  by  persons 

having  successive  estates  in  remainder,  &c. 

1 10.  Judgment  against  a  guardian  in  case  the  action  is  brought 
by  the  wrard  after  he  is  of  full  age. 

12'.  -  in  case  the  action  is  brought  by  the  ward  after 

he  is  of  full  age. 

1 22.  In  case  of  judgment  against  a  joint  tenant,  &c.  the 

court  to  assign  him,  with  the  assent  of  the  plaintiff, 
the  defendant’s  part  at  the  place  wasted. 

1 23.  How  the  part  so  assigned  shall  be  estimated  in  other 

respects. 

124.  Proceedings  in  case  the  place  wasted  is  more  than  the 

proper  share  of  the  defendant. 

1 25.  The  estate  to  be  sold  on  application  of  the  plaintiff,  if  a 

part  of  the  common  estate  cannot  be  assigned  as 
aforesaid. 

1 26.  A  writ  of  estrepement  may  be  awarded  to  the  defend¬ 

ant  in  certain  cases. 

1 27.  Proceedings  in  case  judgment  be  rendered  against  the 

defendant  by  default  or  otherwise,  except  upon  a 
verdict. 

V.  Estrepemext. 

Section  128.  Estrepement  may  be  issued  in  certain  cases  to  prevent 

waste. 

129.  -  Also  to  prevent  the  working  of  a  quarry  or 

mine. 

1 30.  -  May  issue  without  allowance  of  a  judge  in  cer¬ 

tain  cases. 

131.  — -  But  not  until  the  second  term  of  the  action  in 

which  it  is  issued,  in  case  of  a  quarry  or  mine  open¬ 
ed  before  such  action  brought. 

132.  -  Nor  in  any  case,  except  upon  an  affidavit,  Ac. 

133.  -  Nor  in  any  case  of  a  quarry  or  mine  opened 

before  suit  brought,  except  upon  affidavit  and  a  cer¬ 
tificate  of  the  plaintiff’s  title,  &c. 

134.  Affidavit  to  be  filed — by  whom  the  oath  may  be  admin¬ 

istered. 

135.  Form  of  the  writ  when  directed  to  the  sheriff  and  the 

defendant  in  the  action. 

136.  How  long  the  writ  shall  continue  in  force. 

137.  A  capias  may  be  issued  against  the  defendant  for  work 

done  after  service  of  the  estrepement. 

138.  The  plaintiff  may  declare  thereon  against  the  defendant. 

139.  A  capias  may  issue  from  time  to  time  in  case  of  con¬ 

tinued  waste. 
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Section  1 40.  But  execution  shall  not  be  issued  to  levy  the  damages 

pending  the  action,  nor  in  case  of  final  judgment  for 
the  defendant. 

141.  The  court  may  pr.oceed  against  the  defendant  for  con¬ 

tempt  of  the  writ  estrepement. 

142.  A  writ  of  estrepement  may  be  directed  to  the  sheriff 

alone,  commanding  him  to  prevent  waste. 

143.  Form  of  the  writ  in  such  case. 

144.  The  court  may  dissolve  writs  of  estrepement  on  the  ap¬ 

plication  of  the  defendant,  &c. 

145.  — - -  Or  on  security  given  in  the  case  of  waste  al¬ 

leged  in  working  a  quarry  or  mine. 

146  &  147.  A  writ  of  estrepement  may  be  issued  in  an  action 
depending  for  a  trespass  to  vacated  lands. 

148.  How  such  writ  shall  be  awarded. 

149.  May  be  awarded  upon  petition  when  no  action  is  de¬ 

pending. 

15  '.  Petition  must  be  verified  by  oath  or  affirmation. 

151.  Such  writ  may  be  dissolved  as  in  other  cases. 

152.  A  capias  may  be  issued  for  trespasses  done  after  service 

of  the  writ  of  estrepement. 

153.  Costs  in  cases  of  writs  of  estrepement. 

VI.  Nuisance. 

Section  15-1.  Method  of  proceeding  to  obtain  redress  for  a  nuisance, 

and  form  of  the  writ. 

155.  In  what  cases  the  action  may  be  brought. 

156.  If  the  nuisance  shall  arise  in  one  county,  to  the  injury 

of  real  estate  in  another  county,  the  action  may  be 
brought  in  either  county,  &c. 

157.  By  whom  the  action  may  be  brought. 

158.  Proceedings  if  the  land  upon  the  nuisance  was  created 

shall  be  transferred  to  another. 

159.  The  action  not  to  be  brought  against  an  heir,  devisee, 

or  alienee,  until  after  reasonable  notice,  &c. 

1 60.  Of  the  pleadings  in  the  action. 

1 6 1 .  Proceedings  in  case  of  judgment  by  default. 

1 6  *.  Of  the  judgment  of  the  court  in  favor  of  the  plaintiff. 

163.  Plaintiff  may  have  a  writ  of  injunction  to  the  defendant 

for  the  removal  of  the  nuisance,  and  form  thereof. 

164.  Plaintiff  may  also  have  a fieri  facias  to  recover  damages. 

1 65.  Distringas  may  issue  at  the  same  time  with  the  injunc¬ 

tion,  and  form  thereof. 

1 66.  If  the  defendant  have  nothing  whereby  he  may  be  dis¬ 

trained,  &c.  execution  may  issue  to  the  sheriff,  and 
form  thereof 

167.  Upon  the  petition  of  any  person  setting  forth  that  another 

person  has  commenced  the  erection  of  some  wall 
which  will  become  a  nuisance,  the  court  may  issue 
a  citation. 
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Section  168.  The  court  may  in  such  case  appoint  three  or  more  per 

sons  as  viewers,  &o. 

1 69.  The  court  issuing  such  citation  may  at  the  same  time 

issue  a  writ  of  injunction  to  the  defendant. 

1 70.  No  such  injunction  to  issue  unless  the  complainant  shaii 

give  security  to  indemnify  the  defendant,  &c. 

1 71.  On  the  return  of  the  citation,  the  defendant  may  plead 

thereto,  &c. 

172.  The  court  may  make  a  further  order  for  the  continuance 

*/ 

of  the  injunction,, or  may  dissolve  it,  &c. 

173.  If  judgment  be  rendered  for  the  complainant,  the  court 

mav  issue  a  perpetual  injunction,  &c. 

VII.  Covenant. 

Section  174.  The  action  of  covenant  brought  on  a  contract  to  sell  or 

convey  land,  may  be  used  to  compel  specific  execu¬ 
tion  of  such  contract  in  certain  cases. 

175.  The  declaration  in  which  such  demand  is  made  is  a 
waver  of  exceptions  to  the  defendant’s  title,  unless 
the  title  has  been  withheld,  &e. 

17f.  Defendant  may  plead  a  tender  of  the  title. 

177.  - -  Or  any  legal  or  equitable  defence  to  the  demand 

for  specific  performance. 

178.  The  action  may  also  be  brought  to  recover  the  posses¬ 

sion  in  cases  of  eviction  by^  the  grantor,  &c. 

179.  - or  in  case  of  an  alternation  of  the  original  con- 

tract  by  a  subsequent  contract. 
i  80.  - - or  in  cases  of  express  contract  in  writing  and  sign¬ 

ed  by  the  party,  &e.  though  notmnder  seal. 

18!.  The  court  may  compel  the  production  of  the  defendant’s 
title  for  the  inspection  of  the  plaintiff. 

182.  - -also  in  case  of  a  judgment,  for  the  purpose  of 

delivery  to  the  plaintiff  of  so  much  as  relates  to  the 
estate,  and  of  recording  the  residue. 

Till.  Trespass. 

Section  183.  Trespass  quare  clausum  f re  git  may  be  brought  for  the 

recovery  of  the  possession  of  lands  in  certain  cases. 

1  84.  The  alienee  may  be  joined  as  a  defendant  in  the  action 

1 85.  Or  the  plaintiff  may  sue  the  alienee  alone. 

1 86.  The  alienee  may  be  made  a  party  to  the  action  upon  hn 

own  motion. 

!  S7.  In  cases  of  trespass  committed  with  actual  force  and  ex¬ 
pulsion  of  the  plaintiff,  the  defendant  shall  not  plead 
title,  &c. 

1 88.  Provided  that  the  verdict  or  judgment  in  such  case  shall 
not  affect  the  right  of  possession. 
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IX.  Ejectment. 

lion  189.  The  action  for  the  trial  of  rights  to  the  property  or  pos  ¬ 
session  of  real  estate  shall  be  called  ejectment.  In 
what  cases  it  may  be  brought : 

1.  Of  the  forms  of  the  writ  in  such  cases. 

190.  Form  of  the  writ  upon  the  right  of  possession,  or  title  or 
right  of  possession  in-  corporeal  estate. 

3  91.  Form  of  the  writ  upon  the  right  of  property  in  incorpo¬ 
real  estate. 

192.  Form  of  the  writ  upon  the  right  of  property  in  a  rever¬ 

sion  or  remainder,  &c. 

193.  Form  of  the  writ  for  the  determination  of  adverse  claims 

at  the  suit  of  a  person  in  possession. 

194.  A  restriction  upon  the  use  of  the  last  mentioned  writ, 

2.  Of  the  service  of  the  writ  in  the  first  mentioned  form. 

195.  Such  writ  shall  be  served  upon  the  deiendant  in  pos¬ 

session. 

196.  The  officer  shall  add  the  names  of  other  persons  found 

in  possession. 

197.  The  return  of  the  officer  of  service  shall  be  evidence  of 

the  fact  of  possession. 

198.  Service  of  the  writ  in  the  case  of  improved  lands  which 

have  been  left  vacant. 

in  case  of  lands  sold  for  taxes  whereon  no  per- 


199. 


son  resides. 

200.  The  writ  in  such  case  may  also  be  served  in  the  man¬ 

ner  allowed  for  the  service  of  a  writ  of  partition. 

201 .  The  pyrchascr  shall  be  admitted  to  defend. 

202.  Also  any  person  claiming  under  him. 

203.  Tenants  when  served  shall  give  notice  to  their  land¬ 

lords,  <fec.  under  penalty. 

204.  Judgment  by  default  when  and  how  taken,,. 

3.  Of  the  service  of  the  writ  in  second  form* 

205.  The  writ  when  sued  out  upon  an  incorporeal  right,  shall 

be  served  as  writs  of  summons  in  partition. 

4.  Of  the  service  of  the  writ  in  the  third  and  fourth  forms. 

206.  The  writ  for  the  adjudication  of  adverse  claims,  or  upon 

a  right  to  a  reversion  or  remainder,  shall  be  served 
personally. 

207-  - or  if  the  defendant  resides  out  of  the  United 

States,  upon  his  attorney  duly  constituted,  (fee. 

5.  Of  the  joinder  of  parties,  <fyc. 

208.  All  parties  having  an  undivided  interest  may  join,  and 
minors  may  sue  by  their  guardians. 
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Section  209.  If  one  of  several  plaintiffs  shall  fail  in  the  action,  judg¬ 
ment  of  non- suit  may  be  entered  against  him,  &c. 

6.  Of  the  declaration. 

210.  The  plaintiff  must  file  a  declaration  or  statement  con¬ 

taining  a  description  of  the  premises. 

211.  Plaintiff  may  also  declare  specially. 

212.  Court  may  allow  amendments  of  the  declaration,  &c.  in 

certain  cases. 

213.  Plaintiff  may  demand  in  his  declaration,  and  recover 

damages  for  his  mesne  profits,  &c. 

7.  Of  the  pleadings  and  disclaimer. 

2 1 -4.  Ejectment  not  to  abate  by  reason  of  the  death  of  any 
plaintiff  or  defendant.  j 

215.  General  issue  in  ejectment. 

216.  Defendant  may  also  plead  specially. 

217.  Defendant  may  defend  upon  his  own  title  or  that  of  third 

persons ;  and  landlord  may  be  admitted,  &c. 

218.  Defendant  may,  in  certain  cases,  disclaim,  &c 

219.  Effect  of  such  disclaimer. 

2  0.  Of  the  costs  in  such  case. 


8.  Of  1  he  verdict  and  judgment. 

22 1 .  Two  verdicts  and  judgment  to  be  conclusive,  &c. 

222.  Of  the  judgment  in  the  action  upon  the  right  of  property 

in  a  reversion  or  remainder. 

223.  How  such  judgment  may  be  enforced. 

224.  Plaintiff  may  have  a  scire  facias  in  such  case  to  recov¬ 

er  the  rents,  dec. 

225.  Of  the  judgment  in  an  adjudication  of  an  adverse  claim 

when  the  defendant  does  not  show  a  better  title. 

226.  If  such  defendant  obtain  a  verdict  and  judgment  he  may 

have  a  writ  of  possession  in  certain  cases. 

227 .  Proceedings  if  such  defendant  shall  fail  to  appear — re¬ 

ference  to  an  auditor,  dec. 

228.  Deposition  of  witnesses  to  be  filed  in  perpetuam ,  &c. 


9.  Determination  of  equitable  claims  of  defendants. 


Section  229. 


230. 

231. 

232. 

233. 

f 

234. 


Defendant  who  has  entered  under  color  of  title,  may  after 
judgment  file  a  suggestion  or  bill,  setting  forth  his 
improvements,  dec. 

Such  suggestion  not  to  be  received  after  three  years,  &c. 

Pleadings  upon  such  suggestion  or  bill. 

Court  may  direct  an  issue,  &c.  and  make  decree. 

Such  decree  may  be  enforced  by  suspending  execution 
or  restoring  possession. 

Such  decree  may  also  be  enforced  by  injunction. 
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Section  235.  Court  may  appoint  commissioners  to  value  improve¬ 
ments. 

£36.  Court  may  make  order  for  payment  of  costs. 

237 .  Appeal  to  the  Supreme  Court  from  such  degree. 

10.  Of  the  execution. 


238.  Execution  by  habere  facias  possessionem. 

23  A  How  the  judgment  in  an  action  for  an  incorporeal  here¬ 
ditament  may  be  enforced. 

240.  In  case  of  eviction  of  the  plaintiff  after  execution,  he 
may  have  a  new  execution,  &c. 

24 ' .  Court  may  give  redress  in  a  summary  way  if  there  be 
any  abuse  of  such  process. 

2  .2.  The  action  of  ejectment  may  be  brought  in  every  case 
in  which  any  real  action  may  be  maintained,  or  in 
which  ejectment  may  have  been  brought  heretofore. 

2i  So  Plaintiff  may  declare  upon  his  title,  &c.  as  in  the  real 
actions.. 


REMARKS. 

I.  Of  Partition. 

Section  1 .  At  common  law  the  action  of  partition  was  confined  to 
parceners.  By  the  statute  31  H.  8,  c.  1,  (Rob.  Dig.  271,)  the  action 
was  extended  to  joint  tenants,  and  tenants  in  common  of  any  estate  of 
inheritance  in  their  own  right  or  in  right  of  their  wives.  By  the  sta¬ 
tute  32  H.  8,  c.  32,  (Rob.  Dig.  224.)  the  action  was  also  extended  to 
joint  tenant  and  tenants  in  common  of  an  estate  for  life  or  years.  The 
provisions  of  thes^  statutes  are  in  part  contained  in  this  section. 

Section  2,  Is  derived  from  the  act  of  11th  April,  1799,  section  1.. 

Sections  3  &  4.  These  sections  are  new.  The  first  of  them  author¬ 
izes  the  tenant  of  a  particular  estate  and  the  persons  having  the  re¬ 
mainder  or  reversion  in  fee,  to  join  as  plaintiffs.  The  second  author¬ 
izes  the  owner  of  a  share  in  fee  to  make  remainder  men  and  rever¬ 
sioners  co-defendants  in  the  action,  with  the  tenants  of  particular  es¬ 
tates  upon  which  their  interests  depend.  A  provision  analagous  to 
this  is  contained  in  the  act  relating  to  the  Orphans’  Courts. 

Section  ~,  Is  derived  from  the  statute  32  Hen.  8,  c.  32,  sect.  2, 
(Rob.  Dig.  225.) 

Sections  <3 — 9.  1  hese  sections  also  relate  to  the  parties  to  the  ac¬ 
tion.  They  are  new.  The  design  of  them,  it  will  be  perceived,  is  to 
remove  some  difficulties  which  exist  in  the  present  practice,  resulting 
from  the  division  of  shares  by  descent  or  otherwise. 

Section  10,  Contains  the  form  of  the  writ  of  summons  in  partition. 
It  varies  slightly  from  that  in  use. 
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Sections  11  &  12,  Relate  to  the  service  of  the  writ  of  summons  in 
partition.  They  contain  the  provisions  of  the  present  law  with  two 
additions:  1st.  That  personal  notice  of  the  writ  conveyed  to  a  de¬ 
fendant  out  of  the  Commonwealth,  shall  be  equivalent  to  serv  ice  with¬ 
in  the  countv  :  And  2d,  That  if  a  married  woman  be  defendant,  ser- 
vice  of  the  writ  shall  be  made  upon  her  as  well  as  upon  her  husband. 
As  the  proceedings  in  partition  may  result  in  a  sale  of  the  estate,  it 
seems  proper  that  the  wife  should  be  apprized  of  the  commencement 
of  them.  The  provision  accords  with  the  stat.13  Ed.  1,  c.  3,  (Rob. 
Dig.  149,)  and  13  Ed.  1 ,  stat.  1,  c.  4,  (Rob.  Dig.  182,)  upon  which 
we  have  submitted  some  remarks  in  our  general  report. 

Section  1 3.  This  section  is  new. 

Section  14.  This  section  is  derived  from  the  act  of  7th  April,  1  807. 
The  provision  of  the  act  it  is  proposed  to  enlarge. 

Sections  1 5 — 1 A  These  sections  are  connected  with  the  last.  They 
are  new.  We  think  it  right,  that  a  proceeding  of  this  nature,  when 
properly  commenced,  should  not  be  defeated  by  a  transmission  of  the 
shares  to  other  persons.  It  is  better  to  perfect  it  by  means  of  auxilia¬ 
ry  process,  if  it  be  necessary.  We  have  made  some  remarks  upon 
this  subject  in  our  general  report,  to  which  we  refer. 

Section  19.  The  provision  of  this  section  is  new  in  respect  to  this 
action.  It  is  similar  to  that  of  the  act  of  31st  March,  1823,  relating 
to  actions  of  ejectment. 

Section  20 — 22.  These  sections  relate  to  the  judgment  in  partition. 
By  the  common  law,  if  partition  be  made  by  writ  the  whole  estate 
must  be  set  out  in  shares  and  assigned  among  the  parties.  By  the 
act  of  5th  February,  1 821,  it  is  provided  that  if  all  the  defendants  shall 
on  or  before  the  return  day  of  the  writ  declare  in  writing  their  wish  ’ 
that  their  interest  in  the  estate  may  remain  undivided,  then  the  plain¬ 
tiff’s  purpart  alone  shall  be  set  out.  The  course  which  we  propose  is 
different  from  both  these,  and  will,  we  think,  be  found  convenient  in 
practice  and  more  equitable  in  its  result. 

By  section  32  we  propose  that  if  the  estate  will  admit  of  division 
without  prejudice  according  to  the  original  shares ,  it  shall  be  so  divi¬ 
ded,  notwithstanding  the  entire  estate  cannot  be  divided  into  as  many 
parts  as  there  are  persons. 

This  provision  is  designed  to  exempt  the  owner  of  an  original  share 
from  the  necessity  of  submitting  to  a  sale,  in  cases  where  the  shares 
of  his  co-tenants  will  not  admit  of  a  division  among  those  who  have 
succeeded  to  their  interests. 

Thus,  if  A  &  B  were  co-tenants  by  moieties,  of  a  tract  which  may 
conveniently  be  divided  into  two  parts,  and  B  is  dead,  leaving  several 
children,  the  tract  must,  upon  the  plan  we  propose,  be  divided  into  moi 
eties,  and  one  of  them  assigned  to  A,  though  the  other  moiety  cannot 
be  divided  without  prejudice  among  the  children  of  B. 

The  case  of  Feather  v.  Strohoecker,  (3  Penn.  Rep.  505.)  is  similar 
to  that  which  we  have  just  supposed.  One  of  the  heirs  of  a  deceased 
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tenant  in  common,  commenced  proceedings  in  partition  in  the  Orphans 
Court.  The  inquest  made  partition  in  the  first  place,  between  the 
surviving  co-tenant  and  the  heirs  of  the  deceased  tenant,  and  then 
proceeded  to  make  partition  between  the  heirs,  of  the  part  allotted  to 
them.  This  the  Supreme  Court  held  to  be  erroneous,  and,  undoubt¬ 
edly,  it  was  so.  “It  is  not  easy  to  conceive,”  as  the  Chief  Justice  re¬ 
marks  in  that  case,  “how  any  one  but  the  heir  or  representative  of  an 
intestate,  could  be  made  a  party  to  a  partition  in  the  Orphans  Court.” 
The  proceeding  to  make  partition  between  the  surviving  co-tenant  and 
the  heirs  of  the  deceased  one,  should,  in  that  case,  have  been  commen¬ 
ced  in  the  court  of  Common  Pleas.  The  case  of  Wether  ell  vs.  Keim , 
(1  Watts  320.)  (which  was  an  action  of  partition,)  shews  however, 
that  although  the  property  may  conveniently  admit  of  partition  accor¬ 
ding  to  the  original  shares  f  yet  the  whole  must  be  valued  and  taken 
at  appraisment  or  sold,  unless  each  share,  which  has  been  transmitted 
to  several  other  persons,  will  conveniently  admit  of  a  division  also 
among  them.  It  is  undoubtedly  important  to  avoid  the  expense  and 
trouble  of  several  writs  of  partition,  when  it  can  be  done  without  inju¬ 
ry  to  the  rights  of  the  parties.  As  there  could  be  no  sale  upon  a  writ 
of  partition  at  common  law,  there  was  more  reason  for  making  one 
writ  effectual  to  the  purpose  of  entire  partition  of  the  estate  between 
the  parties,  even  against,  their  consent,  than  under  our  acts  of  assem¬ 
bly.  But  we  think,  important  as  the  consideration  may  be,  it  ought 
to  be  subordinate,  not  only  to  the  just  lights  but  to  the  convenience  of 
the  parties,  under  our  system  of  proceedings.  In  many  parts  of  this 
state,  real  property  cannot  be  sold  for  its  value.  When  lands  are  sold 
for  the  payment  of  debts,  this  cannot  be  avoided.  This  is  a  different 
case.  One  of  the  parties  may  be  rich,  the  others  may  net  find  it  con¬ 
venient  to  invest  money  in  real  estate,  and  in  such  cases,  one  party 
has  an  advantage  over  the  other.  The  lands  may  contain  mines,  and 
they  may  have  been  purchased  on  that  account,  the  parties  having  in 
view  at  the  time,  and  intending  an  actual  division  of  them  between  them¬ 
selves,  according  to  the  original  shares.  It  is  unjust  that  such  an  ob¬ 
ject  should  be  frustrated  by  the  death  of  one  of  them,  when  the  proper 
share  might  be  set  off  to  his  heirs,  and  divided  between  them,  (perhaps 
without  inconvenience,)  in  a  general  partition  of  the  whole  of  his  es¬ 
tate.  It  may  even  be  most  convenient  for  them  to  do  so.  It  is  with 
these  views  that  we  propose  the  alteration  suggested.  In  section  6th, 
it  is  proposed  that  where  a  share  shall  belong  to  several  persons,  they 
Shall  not  be  separated  in  the  action,  but  they  shall  all  be  either  plain¬ 
tiffs  or  defendants.  This  seemed  a  necessary  provision,  upon  the  plan 
of  making  division  according  to  original  shares,  where  the  estate  will 
admit  of  it.  By  section  20,  we  propose  that  partition  shall  be  made 
in  the  first  instance,  between  the  plaintiffs  on  the  one  hand  and  the 
defendants  on  the  other.  By  section  21,  we  propose  that  partition 
shall  also  be  made  between  the  plaintiffs,  as  a  matter  of  course.  To 
this  rule  however,  we  propose  two  exceptions.  First,  if  all  the  plain¬ 
tiffs  request,  by  writing  filed,  to  hold  their  portion  together,  no  divi¬ 
sion  shall  be  made  as  between  them.  This  is  an  application  of  the 
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provision  of  the  act  of  5th  Feb.  1821,  to  the  case  of  plaintiffs.  Sec¬ 
ond,  by  sections  6  &  7  of  the  bill,  it  is  proposed  that  the  action  may 
be  brought  by  one  person  who  owns  only  a  part  of  an  original  sharr , 
in  his  name  only,  and  for  the  use  of  himself  and  others  interested  with 
him  in  the  share  which  he  demands.  In  such  case,  the  share  is  to  be 
set  out  in  severalty  from  the  other  shares,  without  subdivision  among 
the  owners  of  it,  unless  they  all  request  it,  as  provided  by  the  act  of 
nth  Feb.  1821.  This  forms  the  second  exception  to  the  general  rule 
proposed  by  section  21. 

In  regard  to  the  defendants,  where  there  are  several,  we  propose  in 
section  ^2,  that  any  defendant  who  is  the  owner  of  an  entire  share, 
may  have  judgment  to  have  it  set  out  to  him  in  severalty.  Also,  if 
several  of  the  defendants  are  part  owners  and  co-tenants  of  a  share , 
the  court  shall,  upon  the  application  of  any  one  of  them,  give  judgment 
to  have  the  share  in  which  he  is  interested  set  out  in  severalty  from 
the  other  shares,  to  be  enjoyed  together,  by  him  and  his  co-partners  in 
the  share :  And  if  tiro  or  mo<  e  of  the  defendants,  being  part  owners 
or  co-tenants  of  the  same  share,  concur  in  an  application  to  the  court 
to  have  a  partition  made  of  the  share  allotted  to  them,  the  court  shall 
give  judgment  that  such  partition  be  made  among  them  of  their  share, 
at  their  proper  costs ,  after  the  share  shall  have  been  set  off  from  the 
other  original  shares.  We  have  found  it  somewhat  difficult  to  man¬ 
age  this  subject.  After  much  reflection,  we  thought  it  best  to  assume 
the  interests  or  shares  under  the  original  co-tenancy,  as  the  rule  to 
which  the  question  of  parti bility  should  be  referred.  This  was  neces¬ 
sary,  in  order  to  save  the  rights  of  the  original  owners  of  the  title  to 
be  divided.  This  being  done,  it  was  our  object  next,  to  provide  for 
subdivisions,  or  the  division  of  shares  among  persons  who  have  suc¬ 
ceeded  b}^  descent,  or  otherwise,  to  one  of  the  original  shares.  The  more 
minute  the  divisions,  the  greater  the  probability  that  a  valuation  or  sale 
will  be  necessary.  The  method  we  have  adopted  distributes,  if  we  may 
use  the  expression,  the  probability ,  according  to  the  gradations  which 
occur  in  the  transmission  of  the  shares.  We  will  only  add,  that  in 
these  provisions  we  have  endeavoured  to  avoid  complexity  and  invo¬ 
lution,  as  far  as  the  nature  of  the. subject  will  admit. 

Section  28,  Is  new,  as  a  direction  to  the  courts.  It  is  designed  to 
make  the  judgment  co-extensive  in  its  terms,  with  the  proceedings 
which  occur  under  it. 

Section  24.  This  section  is  new.  The  object  of  it  is  to  confine  the 
proceedings  to  make  valuation,  to  cases  in  which  the  parties  hold  to¬ 
gether,  in  some  form ,  the  entire  fee  simple.  By  the  first  section, 
(which  is  derived  in  part  from  32  H.  8,  c.  32,)  proceedings  to  compel 
partition,  may  be  had  between  parties  owning  together  less  than  the. 
fee  simple.  In  such  cases,  it  is  obviousl}T  proper  that  they  should  not 
have  power  to  make  sale  of  a  larger  estate  than  they  have.  (82  H.  8, 
c.  32,  §2,  Proviso.)  It  should  be  remembered,  too,  that  the  tenants 
of  particular  estates,  may  have  estates  of  unequal  quantity,  quality  and 
value,  and  of  course  there  can  be  no  means  of  valuation,  sufficiently 
certain  to  justify  proceedings  for  that  purpose.  We  thought  it  proper, 
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therefore,  to  confine  proceedings  for  a  valuation,  to  cases  in  which  the 
fee  simple  is  held  by  the  parties  to  the  action. 

Section  23,  Is  derived  from  the  act  of  7th  April,  1807,  §1. 

Section  26.  This  section  is  new.  The  power  proposed  to  be  given, 
will  be  found  convenient  in  some  cases,  and  it  may  secure  a  more 
through  examination  of  the  title  than  is  usual  at  present.' 

Section  27*  This  section  contains  the  form  of  a  writ  to  make  parti¬ 
tion.  This  writ  should  correspond  with  the  judgment,  and  of  course 
those  parts  of  it  which  are  not  merely  formal,  will  be  changed  so  as 
to  coniorm  to  the  judgment.  We  have  departed,  in  some  respects, 
from  the  form  in  use. 

Section  28,  Is  derived  from  the  act  11th  April,  1799,  §t. 

Section  29,  Is  derived  from  the  act  7  April,  l  "07,  §1. 

Section  90.  This  section  is  new.  It  is  similar  to  a  provision  in  the 
act  relating  to  the  Orphans’  Court:  It  will  probably  be  adopted  fre¬ 
quently,  in  amicable  proceedings,  for  the  purpose  of  saving  expense. 

Section  3i.  This  section  is  new.  We  have  already  remarked  upon 
it,  at  sections  21)  to  22.  This,  and  the  two  following  sections,  are  di¬ 
rectory  to  the  sheriff  and  inquest. 

Section  3  ',  Is  derived  from  the  act  1  I  April,  1799,  §1,  and  the  act 
7  April,  :  807,  §5;  but  with  some  alterations.  Some  of  the  subse¬ 
quent  sections  of  the  bill  depend  upon  this. 

Section  93.  The  object  of  this  section,  will  sufficiently  appear  from 
the  remirks  made  upon  sections  20  to  27. 

Section  3).  This  section  is  new.  ‘The  object  of  it  is  obvious.  The 
propriety  of  imposing  this  duty  upon  the  sheriff,  is  shewn  by  the  re¬ 
marks  of  the  court  in  the  case  of  Barnet  v.  Washebaugh ,  lb  S.  &  R., 
4 1  3. 

Section  33,  Is  new  as  a  statutary  provision.  It  provides  for  the 
judgm  ‘lit,  in  the  case  of  equal  partition  of  the  estate  among  the  par¬ 
ties.  It  would  not  be  necessary,  if  this  were  the  only  case  that  can 
occur  :  l>ut  the  acts  of  Assembly  alter  the  Common  Law,  and  provide 
for  different  results  in  different  cases.  Hence  it  is  proper,  in  the  enu¬ 
meration  of  cases,  to  begin  with  this. 

Section  36.  This  section  is  in  part  new.  The  provisions  regulating 
the  right  of  choice  between  the  persons  who  claim  by  descent  from  a 
common  ancestor,  cannot,  with  propriety,  be  applied  to  strangers  or 
persons  claiming  by  purchase :  Nor  do  we  think  that  the  discretion 
reposed  in  the  sheriff  and  inquest  by  the  act  of  7  April,  1807,  §  9,  free 
from  objections.  Tlie  scheme  which  we  propose  is  borrowed  in  part 
from  the  civil  law.  (Domat,  book  I,  tit.  4,  §1.)  The  proceeding,  by 
that  law,  is  called  “  Licitation.”  (Reputoire  de  Jurisprudence,  by  Nur- 
1  in,  ad,  voc .)  The  clause  which  proposes  that  the  parcels  shall  be  as¬ 
signed  by  lot  in  certain  cases,  is  a  practice  at  common  law  in  making 
partition  between  parceners.  That  which  authorizes  a  sale,  where 
more  of  the  parties  will  accept,  is  taken  from  the  act  1 1  April,  1799,  §2. 

Section  37.  This  section  is  a  proviso  to  the  last.  It  is  analogous  to 
§45  of  the  act  relating  to  the  Orphans’  Court. 
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Section  38.  This  section  provides  for  the  case  of  an  eviction,  by  a 
title  paramount,  of  the  whole  or  any  part  of  the  estate  taken  at  a  valu¬ 
ation.  The  common  law  remedy,  in  case  of  an  eviction  after  an 
equal  partition  o {  the  estate  itself  between  the  parties,  is  not  applicable 
to  this  case;  for  the  party  accepting  at  a  valuation  is,  in  a  sense,  a 
purchaser,  and  for  the  excess  of  the  part  accepted  above  his  share, 
pays  a  consideration. — ( Feather  v.  Strok oecker ,  3  Penn.  Rep.,  508.) — 
There  are  three  cases  to  be  considered : 

1.  The  case  of  equal  partition  of  the  estate  between  the  parties,  where 
no  money  passes. 

2.  The  case  of  acceptance  by  the  parties,  at  a  valuation,  of  the  es¬ 
tate  in  fewer  parts  than  there  are  persons  entitled,  or  in  parts  which 
do  not  correspond  in  value  with  the  interests  of  the  parties. 

8.  The  case  of  the  sale  of  the  estate  by  the  sheriff,  at  public  auction- 

In  case  of  an  eviction  of  a  purpart,  in  the  first  of  these  cases,  the 
party  evicted  is  left  to  his  remedy  at  common  law,  which  we  suppose 
will  apply  to  cases  in  -which  the  partition  is  compulsory. 

The  section  under  consideration  provides  for  the  second  of  these 
cases. 

By  an  action  for  contribution,  we  intend  an  action  upon  the  case' 
which  is  provided  for  by  this  section,  and  which,  on  general  princi¬ 
ples,  may  be  brought  and  maintained  by  force  of  the  act. 

In  the  third  case,  we  have  made  no  provision,  but  allow  the  rule  of 
car  eat  ertiptor  to  apply,  as  in  cases  of  sale  upon  execution.  This 
subject  is  attended  with  difficulty.  We  are  aware  that  cases  may  oc¬ 
cur,  in  which  a  sale  of  indivisible  property  in  this  manner,  forced  by 
one  tenant  against  the  will  of  the  others,  may  operate  to  their  disad¬ 
vantage.  We  may  suppose  cases,  in  which  some  of  the  parties,  may 
desire  a  division,  even  with  some  deg  ce  of  prejudice  to  the  property, 
instead  of  a  sheriff’s  sale  of  a  title,  not  marketable,  but  which  mav 
soon  become  so.  We  have  endeavored  to  devise  expedients  for  sur¬ 
mounting  the  difficulty,  but  none  has  occurred -to  us  which  would  not 
be  objectionable  on  other  grounds.  Upon  a  careful  view  of  the  whole 
subject,  we  have  come  to  the  conclusion  before  stated.  Accordingly 
we  suggest,  in  section  43  of  this  bill,  that  the  purchaser  shall  acquire 
by  the  sale  such  estate  only  as  the  parties  had  therein.  Of  this  it 
will  be  his  duty  to  inform  himself  before  purchase. 

Section  9,  Is  derived  from  the  act  I  1th  April,  1799,  §2,  and  7th 
April,  1  w07,  §5. 

Sections  49  to  42,  Are  in  part  new,  and  in  part  derived  from  the 
act  of  1  1th  April,  1"99,  §2. 

Section  43.  The  partition  of  an  estate  can  never  divest  or  affect  a 
title  paramount  to  that  under  whicli  the  partition  is  made.  In  this 
respect  the  section  may  be  deemed  to  be  only  in  affirmance  of  the 
common  law.  But  another  object  of  the  section  is  adverted  to  in  the 
remarks  on  section  3s. 

Section  44,  Is  taken  from  the  act  of  11th  April,  1799,  §2, 

Sections  4',  46,  Are  new  ;  they  provide  for  the  payment  of  costs. 

Sections  47,  43,  49,  Are  from  the  act  of  7th  April,  l  807,  §2. 
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Section  50.  This  section  is  new  and  alters  the  law.  It  appears  to 
ns  that  as  the  proceedings  in  partition  may  result  in  the  sale  of  the 
estate,  it  is  proper  to  allow  a  writ  of  error  upon  the  interlocutory 
judgment,  for  the  correction  of  errors  in  the  previous  part  of  the  pro¬ 
ceeding  ;  otherwise  it  may  happen,  that  a  party  may  be  divested  ef¬ 
fectually  of  his  estate,  by  force  of  a  judgment  manifestly  erroneous. 
This  does  not  occur  at  common  law. 

Section  51,  Is  also  new.  It  provides  for  the  revision  of  the  pro¬ 
ceedings  subsequent  to  the  interlocutory  judgment,  by  way  of  appeal. 
As  these  proceedings  may  involve  a  great  variety  of  questions  of  an 
equitable  nature,  or  the  interests  of  persons  not  party  to  the  action,  it 
seems  to  us  impossible  fairly  to  bring  them  before  the  revising  court 
in  any  other  form. 

Section  5-2,  Is  connected  with  the  last.  The  object  of  it  is  to  pre¬ 
scribe  a  short  limitation  of  the  appeal  where  the  creditors  of  a  party 
are  interested.  They  ought  to  know  at  an  early  day,  whether  they  may 
look  for  payment  to  the  fund  raised  upon  proceedings  in  partition  or 
not.  In  regard  to  the  interests  of  the  parties ,  there  seems  to  be  no 
reason  for  allowing  a  shorter  time  for  an  appeal,  than  is  allowed  upon 
proceedings  in  the  Orphans’  Courts. 

Section  53.  This  section  is  new.  It  is  in  analogy  with  the  act  of 
170.%  §9,  and  the  act  relating  to  the  Orphans’  Court,  §59.  The  rule 
proposed  by  this  section  seems  to  be  equally  proper  in  this,  as  in  other 
cases. 

Section  5-4.  This  section  is  in  part  derived  from  the  act  of  28th 
March,  1 806,  §2.  The  last  clause  of  the  section  is  new 

Sections  5o  &  56.  These  sections  are  in  part  new.  The  judicial 
proceeding  only  is  material,  and  it  is  sufficient  evidence  of  the  title 
without  a  deed-  Frequently,  however,  it  is  desired  by  parties  to  pos¬ 
sess  the  evidence  of  their  titles  in  the  form  of  a  deed  ;  and  there  will 
be  this  convenience  in  the  practice,  that  the  deeds  may  be  recorded 
with  effect  under  the  recording  acts.  In  cases  of  sale  by  the  sheriff, 
the  law  provides  for  the  execution  of  deeds  by  the  sheriff.  Act  1 1th 
April,  i  799,  §2  ;  also  act  28th  March,  1806,  §2. 

Section  57.  From  the  act  of  29th  March,  i  b24,  altered  so  as  to 
refer  to  the  practice  in  cases  of  sale  upon  execution. 

Section  5  8.  This  section  is  new.  It  supplies  what  we  deem  a  de¬ 
tect  in  the  law.  We  have  made  some  remarks  upon  this  subject  in 
our  general  report.  There  is  a  similar  provision  in  the  act  relating 
to  Orphans’  Courts,  (§48,)  to  which  this  section  refers. 

Section  59.  This  section  also  is  new.  Its  design  is  to  secure  the 
interest  of  absentees,  where  estates  have  been  converted  into  money. 

Sections  60  &  61.  These  sections  are  new,  as  positive  provisions. 
As  the  bill  proposes  that  tenants  of  particular  estates  and  the  rever¬ 
sions  or  remainder  men  connected  with  them  may  be  made  parties  to 
the  proceeding,  it  is  necessary  that  power  should  be  given  to  the  court 
to  control  the  enjoyment  of  the  money  according  to  the  rules  of  equity. 
Provisions  analagous  to  this  are  contained  in  the  acts  of  8th  April, 
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1834,  section  18,  P.  L.  320  and  4th  February,  1834,  section  49. 
But  where  an  esta  e  tad  in  a  share  of  real  estate  is  converted  into 
money,  it  appears  to  us  to  be  proper  that  the  tenant  in  tail  for  the 
time  being  should  be  entitled  to  the  whole  money  as  if  it  were  a  fee 

simple. 

Section  02.  This  section  is  new.  It  proposes  to  give  the  court  a 
•discretionary  power  for  the  protection  of  the  rights  of  parties  who  havo 
not  had  personal  notice  of  the  proceedings. 

Sections  63  &  64,  Are  new  as  positive  provisions.  The  first  of 
these  sections  proposes  that  liens  by  judgment,  mortgage,  &c.  against 
the  undivided  share  of  a  party,  should  bind  only  the  share  allotted  to 
him  upon  partition.  It  seems  proper  to  allow  this  effect  to  a  partition 
as  against  lien  creditors,  although  they  should  not  be  parties.  But  in 
the  case  of  liens  para  mount  to  the  title  divided,  a  different  rule  should 
prevail.  We  accordingly  propose  in  section  64  that  such  liens  shall 
remain  in  all  respects  as  if  the  partition  had  not  taken  place.  The  de- 
cision  in  t Z  Penn’a  Rep.  279,  283,  ( Mf  Lanahan  vs.  M'Lanahan,) 
seems  to  render  an  express  provision  necessary. 

Section  6?.  This  provision  is  new.  The  design  of  it  is  to  provide 
a  proper  mode  of  adjusting  the  respective  liens  of  parties  and  of  the 
creditors  of  a  party,  who  shall  take  the  whole  or  more  than  his  own 
proportion  of  the  estate  at  an  advance  upon  the  valuation.  Without 
some  provision  of  this  nature,  a  party  who  is  in  debt  may,  by  collu¬ 
sion,  agree  to  give  for  the  part  which  he  accepts  more  than  its  value, 
so  as  to  enable  his  co-tenant,  by  a  prior  lien,  to  exclude  his  creditors. 
But  there  can  be  no  danger  of  such  a  practice,  if  the  valuation  as  made 
by  the  inquest  be  considered  the  true  value  between  the  parties  enti¬ 
tled  to  a  lien  for  equality, of  partition,  and  the  creditors  of  the  party 
who  shall  accept  the  estate. 

Section  66,  Is  new.  It  provides  for  the  case  of  liens  upon  life  es¬ 
tates  and  other  partial  interests.  The  method  proposed  by  this  section 
is  the  only  one  which  the  nature  of  the  case  admits. 

Section  67,  Is  new;  but  it  requires  no  particular  remarks. 

II.  Dower. 

Sections  68 — 3 ! .  These  sections  relate  to  the  action  of  dower. 
In  section  68  we  propose  one  form  of  the  writ  for  all  cases  in  which 
dower  can  be  demanded.  At  the  common  law  there  are  two  writs, 
viz:  the  writ  of  right  of  dower ,  which  must  be  resorted  to  where  the 
widow  has  received  a  part  of  her  dower,  and  the  writ  of  dower  unde 
niliil  kabet.  We  see  no  necessity  for  two  forms  of  the  writ.  The 
writ  provided  by  this  section  we  propose  shall  be  commensurate  in 
legal  effect  with  both  the  writs  mentioned. 

Section  6  '.  This  section  provides  for  the  service  of  the  writ;  we 
have  no  statutory  provision  upon  this  subject.  The  manner  in  which 
service  is  required  by  the  common  law  is  insufficient;  and  the  stat.  13 
Elizabeth,  c.  3,  is  inapplicable  to  the  condition  of  this  Commonwealth, 
(3  Chitty  PI.  131  ■-?,  in  note  2,  Saund.  43,  note  1.)  That  suggested 
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by  this  section,  it  is  submitted,  will  be  effectual  and  is  as  convenient  as 
the  exigency  will  admit. 

Section  7<>.  This  section  is  new.  It  refers  to  section  \  S  of  this  bill. 

Section  71.  This  section  is  also  new.  The  object  of  it  is  to  enlarge 
the  operation  of  the  writ  so  as  to  make  it  commensurate  with  the  right 
which  the  widow  may,  in  any  case,  have  in  the  real  estate  of  her  hus¬ 
band.-  (See  13  Serg.  &  R.  9  -.) 

Sections  72  &  73.  These  sections  are  new.  We  do  not  think  that 
an  action  properly  commenced  ought  in  any  case  to  be  defeated  by 
the  death  of  the  party,  where  the  cause  of  action  and  the  liability  to 
any  extent  survive.  It  is  obvious  that  where  the  tenant  in  dower  dies 
pending  the  action,  her  representatives  can  claim  only  damages. 

Section  74,  Is  derived  from  3  Ed.  1,  c.  49,  (Rob.  Dig.  181,)  with 
some  alterations. 

Section  73,  Is  derived  from  13  Ed.  1,  stat.  1,  c,  4,  (Rob.  Dig.  18  2.) 
The  provision  is  explained  in  2  Inst.  349,  3:30,  (6  Serg.  &  R.  554, 
and  t  i  Serg.  &;  R.  120,  121.) 

Section  76,  Is  derived  from  the  Stat.  20,  H.  3,  c.  1,  (Rob.  Dig, 
179,)  3  Penn.  Rep.  456;  4  Kent  Com.  63,  64;  4  Wash.  C.  C.  Rep. 
806. 

Section  77.  This  section  is  new.  The  remarks  submitted  upon 
sections  229  to  237  of  this  bill,  will  sufficiently  explain  the  principles 
upon  which  this  section  is  founded. 

Section  78.  - Contains  the  form  of  the  writ  to  deliver  seizin, 

(3  Chi  tty  PI.  1323.)  The  alteration  which  .allows  the  insertion  of  the 
word  “  possession,”  accords  in  principle  with  the  act  of  13th  April, 
1807  ;  4  Sm.  L.  477,  and  1  Sm.  L.  63,  note.  By  section  69  of  this 
bill,  the  writ  is  to  be  served  upon  the  tenants  in  possession,  as  well  as 
upon  the  tenant  of  the  freehold.  This  will  enable  them  to  defend  the 
possession,  if  it  admits  of  defence.  It  is  proper,  therefore,  to  allow 
the  writ  of  execution  to  he  altered,  so  as  to  authorise  the  sheriff  to 
put  the  demandant  in  dower  in  the  actual  possession  of  her  part,  when 
Buch  is  her  right.  It  will  save  the  necessity  of  an  action  of  ejectment.. 
(Lindsay  \ s.  Lindsay ,  2  Lord  Ray.  1293;  1  Satli.  291;  JrjfWson 
vs.  Dawson ,  3  Keble  243  ;  10  Went.  PI.  161,  note.)  , 

Section  79.  This  section  is  new.  It  is  adopted  from  the  practice 
in  chancery,  and  when  resorted  1o  will  probably  save  expense. 

Section  80,  Is  new.  It  is  designed  to  avoid  prejudice  to  the 
parties,  where  the  estate  will  not  easily  admit  of  partition.  It  is  an 
application  of  the  principle  adopted  in  the  acts  of  assembly  relating 
to  partition,  with  such  modifications  as  the  difference  between  the  ca¬ 
res  require. 

III.  Contribution. 

Sections  81  to  89.  These  sections  relate  to  the  subject  of  contri¬ 
bution  between  the  owners  in  severalty  of  real  estate,  which  is  sub¬ 
ject  to  a  lien,  rent,  or  other  burthen  charged  upon  it.  The  liability 
complained  of  is  not  personal,  but  that  which  arises  from  tenure.. 
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These  cases  are  commonly  adjudicated  in  Chancery,  where  such  a 
jurisdiction  exists. 

The  common  law  writs  of  contribution  and  de  reparatione  facienda, 
(F.  N.  B.  fo.  162  and  127)  are  similar  in  their  object.  But  these  are 
obsolete  in  England  ;  and  it  is  not  known  to  us  that  they  have  ever 
been  resorted  to  in  this  State,  although  cases  have  occurred  requiring 
the  relief  which  they  were  designed  to  give. 

In  the  case  of  Nailer  vs.  Stanley ,  10  Serg.  &  R.  453,  Duncan  J. 
adverts  to  this  subject  in  one  of  its  branches:  “  The  doctrine  of  con¬ 
tribution,  as  respects  the  contribution  to  be  made  where  there  are 
several  purchasers  of  several  tracts  of  land,  and  the  estate  of  one  of 
them  has  been  sold  on  a  judgment  binding  the  lands  of  all,”  he  re¬ 
marks,”  is  untrodden  ground,  and  covered  with  difficulties.  Where 
lands  cannot  be  sold,  but  extended  for  payment  of  debts,  scire  facias 
and  audita  querela  may  afford  ample  redress  ;  but  where  the  lands 
themselves  may  be  sold  as  chattels,  they  are  not  calculated  to  meet 
the  exigency. 

“  The  remedy  for  a  personal  action  at  common  law  for  money  paid, 
&c.  would  not  be  equitable  ;  and  equity  is  the  basis  of  the  action  of 
assumpsit.  If  it  be  a  personal  action,  then,  prior  judgments  might 
exhaust  the  lien,  &c.;  and,  moreover,  the  defendant,  before  judgment, 
might  mortgage  or  sell  the  land.'  If  it  is  devised,  the  heir  might  take 
cum  onere ,  but  if  the  personal  representatives  are  sued,  how  is  the 
judgment  to  be — specific  de  hac  terra ,  or  general  1 

“  These  are  some  of  the  difficulties  :  but  there  is  another  still  greater. 
The  rights  to  land  are  very  transitory.  In  the  course  of  a  few  years 
it  passes  tfnough  many  hands:  Which  of  the  owners  would  the  right 
of  a  personal  action  attach  on  ?  or  would  it  on  all  jointly  1  respectively 
giving  to  him  calling  for  contribution,  the  right  to  sue  any  one?”  and 
again,  “  From  this  it  would  appear,  that  the  whole  proceeding  must  be 
in  tern,  and  in  reason  it  shall  be  so.  The  lands,  may  fail  in  value— 
the  buildings  may  be  consumed  by  fire — and  in  that  case,  it  would  be 
unjust,  that  the  purchaser  should  pay  beyond  the  real  value  of  the 
thing.  He  might  claim  to  abandon  it  altogether.  I  can  see  no  an¬ 
swer  to  these  questions.  This  is  one  among  some  other  instances  in 
which  our  jurisprudence  is  defective  for  want  of  chancery  powers.” 
The  learned  judge  there  adverts  to  the  cases  of  Brown  vs.  Furey,  ex'rs 
4  Serg’t  and  R.  2 13,  and  Gause  vs.  Wiley,  ib.  52  w  in  which  the 
court  assumed  a  jurisdiction  ex  necessitate.  The  cases  adverted  to, 
in  Na>ier  vs.  Stanley  fall  within  the  objects  of  these  sections.  Also 
the  cases  of  contribution  provided  for  by  the  act  1  April  1  h  1  i,  §  o  (5 
Sm.  25"  ;)  and  if  further  illustration  w*ere  needed,  we  might  refer  to 
cases  in  chancery  ( Campbell  vs.  Massier ,  4  John,  ch.  Rep.  339 : 
Claires  vs.  Dickinson,  5  Johns  ch.  Rep.  240 :  Stevens  vs.  Cooper ,  1 
Johns,  ch.  Rep.  4  ^0  :)  and  to  the  case  of  M'Lanahan  vs.  M'Lanahan , 
2  Penn.  Rep.  279. 

It  will  be  perceived  from  these  remarks,  that  the  proceedings  for 
contribution  intended  by  these  sections,  are  not  applicable  to  those 
cases  in  which  contribution  may  be  enforced  by  the  personal  action 
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of  assumpsit.  The  case  of  contribution  towards  repairs  of  estate,  held 
in  common,  does  not  materially  differ;  but  this  we  shall  advert  to 
hereafter.  We  may  add  that  the  object  of  these  provisions,  is  not  to 
settle  the  j'ight.s  or  equities  of  the  parties  in  such  cases,  but  to  provide 
the  means  whereby  they  may  be  adjudicated  and  enforced.  In  §  81 
we  describe  the  cases  in  which  the  writ  (which  is  given  in  section  82)  . 
may  be  used.  This  description  we  believe  is  comprehensive  enough 
to  embrace  all  the  cases  requiring  the  relief  proposed.  Again,  the 
section  is  so  expressed  ns  to  allow  the  proceeding  to  be  had  before  the 
charge  is  enforced  or  even  enforceable.  This  gives  it  '&  precautiona¬ 
ry  character,  and  the  advantage  of  a  proceeding  in  chancery.  It  will 
enable  a  person  who  owns  lands  thus  situated,  and  who  may  desire  to 
sell  them,  to  ascertain  and  settle  the  amount  of  the  common  burthen, 
which  falls  upon  his  portion  of  the  land,  with  a  view  to  make  the  es¬ 
tate  more  marketable.  We  do  not  propose,  however,  that  these  pro¬ 
ceedings  shall  divest  or  in  any  way  affect  a  paramount  right.  That 
would  be  unjust.  But  according  to  the  scheme  proposed,  the  party 
against  whom  the  lien  shall  actually  be  enforced,  will  be  able,  (if  it 
has  been  apportioned  among  the  parcels)  to  reimburse  himself  with¬ 
out  much  delay  by  execution  against  the  other  parcels.  By  a  subse¬ 
quent  section  (§92)  it  is  proposed  that  the  proceeding  shall  also  have 
a  remedial  character. 

Section  8  3.  Provides  the  form  of  the  writ.  The  mode  of  com¬ 
mencing  a  legal  proceeding  by  writ,  is  more  convenient  than  that  by 
petition  or  bill ;  and  where  the  object  is  a  matter  of  course,  a  writ  is 
more  appropriate  than  a  petition,  which  implies  a  power  in  the  court 
to  g/ant  or  refuse  the  relief  desired.  Besides  by  this  method  of  por- 
ceeding,  the  cause  may  be  prepared  for  trial,  before  the  attention  of  the 
court  is  particularly  required  to  it ;  and  if  matters  of  fact  are  in  dis¬ 
pute,  they  will  readily  be  extracted  by  the  pleadings,  and  be  propound¬ 
ed  in  proper  form  for  trial  by  a  jury.  Whereas  by  the  method  of  bill 
or  petition,  as  in  chancery,  every  step  is  taken  by  orders,  rules  or  in¬ 
terlocutory  decrees,  which  is  less  convenient  for  the  court  and  the 
parties:  and  where  facts  come  into  dispute,  a  distinct  proceeding  may 
be  necessary  for  the  purpose  of  settling  them. 

Sections  *83,  8  (,  85.  Require  no  particular  remarks. 

Sections  86,  8*.  As  this  proceeding  for  contribution  is  in  a  great 
measure  new,  we  thought  it  proper  to  sketch  an  outline  of  the  practice 
proper  to  be  adopted,  leaving,  however,  minute  details  to  be  supplied 
under  the  general  powers  of  the  courts.  This  will  tend  to  produce 
uniformity  of  practice  in  the  different  courts.  The  propriety  of  pro¬ 
visions  of  this  nature  may  be  enforced  by  consideration's  derived  from 
the  manner  in  which  our  courts  are  organized.  We  think  also  that 
they  will  not  be  unacceptable  to  those  who  may  bS  officially  and  pro¬ 
fessionally  engaged  in  carrying  these  provisions  into  effect. 

Section  88.  A  proceeding  of  the  nature  provided  for  by  this  section 
will  be  necessary  in  most  cases  of  contribution.-  The  only  question 
to  be  considered  is,  whether  a  sheriff’s  inquest  or  the  mode  of  pro- 
ceeding  by  commissioners  ought  to  be  preferred  for  the  purpose. — 


197 


We  incline  to  adopt  the  latter,  as  not  only  more  convenient,  particular¬ 
ly  where  the  lands  charged  are  situate  in  different  counties,  but,  also, 
as  equally  certain  and  unexceptionable  in  other  respects.  It  will  be 
perceived  that  the  court,  by  this  section,  will  have  power  to  appoint 
only  in  cases  where  the  parties  do  not  agree  in  a  nomination  of  com¬ 
missioners.  We  do  not  enter  into  a  consideration  of  the  principles 
upon  which  the  estimation  of  value  should  be  made.  This  must  be 
left  to  the  courts.  There  are  many  cases  in  which  it  is  so  left. 

The  general  rules  already  established,  are  sufficiently  well  settled  to 
supersede  the  necessity  of  express  provisions.  (1  S.  &  R.  42-.  2  S. 
&  R.  441,  229.  2  Inst.  328,  and  Lit.  ill,  [b]  374.  [a]  Repartoire 

de  jurisprudence,  at  the  words  estimation.  Expert  Reieuue  de  Mar - 
chandises.) 

Section  89.  The  judgment  oi  decree  of  the  court  must  of  course  be 
special,  and  settle  values,  proportions  and  sums.  As  the  proceeding 
may  be  used  in  anticipation  of  the  enforcement  of  the  charge  or  bur¬ 
then,  there  cannot  be  a  judgment  to  recover.  But  the  judgment  will 
of  course  imply  a  right  to  recover,  by  one  who  suffers  loss  by  the  ne¬ 
glect  of  others  to  pay  their  proper  quota.  And  by  a  succeeding  sec¬ 
tion,  it  is  proposed  that  the  judgment  may  be  executed  in  favor  of  de¬ 
fendants  as  well  as  plaintiffs,  if  the  case  require  it.  The  judgment  or 
decree,  ought  also  to  bind  the  owners  of  the  land  as  such,  their  heirs 
and  assigns,  so  as  finally  and  definitively  to  settle  the  proportions  as 
between  the  owners  of  the  several  parcels.  This  also  is  proposed  by 
this  section. 

Section  90.  The  object  of  this  section  is  similar  to  that  of  the  last, 
but  the  provision  is  varied  so  as  to  suit  the  difference  between  the  ca¬ 
ses.  In  the  next  section,  we  also  propose  that  the  execution  may,  in 
this  case ,  be  levied  of  the  real  or  personal  estate  of  the  person  in  de¬ 
fault,  which  would  not  be  proper  in  the  other  cases. 

Section  91.  Provides  for  the  award  of  execution.  We  propose  that 
the  execution  shall  not  be  issued  of  course,  and  without  inquiry  by  the 
court.  This  is  necessary,  to  secure  the  parties  respectively  against 
improper  demands  on  each  other.  We  provide  also  in  cases  of  liens, 
that  the  execution  should  be  levied  of  the  land  bound,  according  to  the 
case  of  Nailer  vs.  Stanley.  (10  S.  &;  R.  454.)  If  the  land  to  be  le¬ 
vied  is  situate  out  of  the  county,  it  is  proposed  that  the  practice  upon 
testatum  writs  of  Fieri  Fucias  may  be  adopted  in  this  case.  We 
have  attended  also,  in  this  section,  to  the  case  of  continuing  lier.s 
which  accrue  from  time,  to  time ,  such  as  rents,  and,  as  we  remarked 
upon  the  last  section,  for  contribution  towards  the  repairs  of  common 
property.  These  are  all  the  cases  which  have  occurred  to  us  as  re¬ 
quiring  distinct  provisions. 

Sections  92  &  93.  The  preceeding  sections  have  been  applied  to 
the  case  where  the  action  shall  be  brought  quia  timet ,  or  in  anticipa¬ 
tion  of  the  injury.  The  object  of  these  sections  is  to  give  the  procee¬ 
ding  also  a  remedial  character  and  effect.  The  case  supposed  by 
these  sections,  is  that  of  the  sale  of  a  part  of  tke  land  by  process  of 
law,  for  the  payment  of  the  lien,  before  the  action  for  contribution  shall 
have  been  commenced. 
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Section  94.  This  section  is  connected  with  the  last  two.  It  differs 
in  this  respect,  viz:  that  the  case  provided  tor  in  this  section  is,  that 
of  the  payment  of  the  whole  lien,  bv  the  owner  ofapartof  the  estate, 
subject  to  the  common  charge,  without  sale  of  his  land.  The  last 
apply  to  payment  by  sale  of  the  land. 

Sections  95  to  98.  These  sections  relate  to  a  different  subject  from 
the  preceeding.  The  case  to  which  they  apply  however,  is  a  case  of 
contribution,  understood  in  the  legal  sense  of  the  word.  (Herbert’s 
case,  3  Rep.  14.  Cited  in  10'S.  &  R.  454.)  It  is  doubted  by  some, 
whether  our  courts  possess  the  power  of  a  court  of  chancery  to  control 
creditors  in  the  levy  of  their  executions  in  all  cases.  (Dickey’s  case, 
Journal  of  Jurisprudence,  pa.  92.)  The  object  of  these  sections  is  to 
give  them  that  power,  and  to  suggest  a  mode  in  which  it  may  be  ex¬ 
ercised. 

Section  99,  Provides  a  mode  for  the  revision  of  proceedings  for 
contribution.  An  appeal  may  in  some  cases  be  necessary  to  bring 
the  case  fully  before  the  Supreme  Court.  In  other  cases  a  writ  of 
error  will  be  equally  effectual,  as  in  other  actions  at  law.  We  pro¬ 
pose  to  allow  both,  but  with  different  limitations. 

IV.  Waste. 

Section  10°.  This  is  the  first  of  the  series  of  sections  relating  to  the 
action  of  waste.  In  it  is  compiled  in  part,  the  provisions  of  the  stat¬ 
utes  6  Ed.  1  c.  5,  (Rob.  Dig.  417.)  n2.  H. -8  c,  23.  (Rob.  Dig.  0.) 
In  one  case,  a  tenant  for  life  is  unimpeachable  of  waste.  (I  -  East. 
Hep.  £09.  3  c.  List.  SO 2.) 

Section  >01.  Is  derived  from  1 1  H.  f  c.  5.  (Rob.  Dig.  422.)  This 
statute  allows  the  action  to  be  brought  against  the  perno *  of  profits  in 
certain  cases.  We  have  made  some  remarks  upon  this  subject  in 
our  general  report. 

Section  102.  The  statute  6  Ed.  1  c.  5,  among  other  things,  pro¬ 
vides  for  the  case  of  waste  committed  by  guardians.  This  part  of  the 
statute  is  not  applicable  to  the  condition  of  this  country,  as  the  ward¬ 
ship  referred  to  by  the  statute  does  not  here  exist.  There  may  be 
guardians  however  in  this  state,  to  which  the  provision  would  be  ap¬ 
plicable,  and  we* have  altered  the  phraseology  so  as  to  apply  it  to  ca¬ 
ses  which  may  occur.  This  course  has  been  adopted  in  some  of  the 
United  States. 

Section  1  3.  Is  derived  from  the  statute  13  Ed.  1  c.  2'.  (Rob. 
Dig.  420.) 

Section  101.  Is  derived  from  £0  Ed.  1  st.  1  c.  2.  (Rob.  Dig.  421.) 
(1  Roscoe  on  real  actions,  »09.j 

Sections  105  &  10  '.  These  sections  are  new.  They  provide  for 
the  joinder  of  persons  having  successive  estates  in  the  property  wast¬ 
ed.  They  will,  if  adopted  by  the  legislature,  remove  what  we  deem 
a  defect  in  the  common  law.  (Jackson  on  Pleading,  350.  4  Kent.  Com. 
77.  I  N.  Y.  Revised  Laws,  75 n,  §8.) 

Section  1 07.  Provides  a  form  of  the  writ  of  waste.  It  varies  slight¬ 
ly  from  that  in  use. 
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Section  108,  Is  now.  It  provides  for  the  manner  of  serving  the 
writ. 

Sections  109  &  i  i().  These  sections  are  intended  to  provide  against 
the  abatement  of  the  action  by  the  death  of  a  party,  so  far  as  the 
cause  of  action  may  survive. 

Sections  III  to  m3.  These  sections  relate  to  the  pleadings  in  the 
action.  They  alter  the  law  in  parts  which  we  deem  defective. 

Sections  114  to  1  1  6.  Relate  to  the  verdict  and  judgment.  These 
sections  also  alter  the  law  in  some  respects.  The  most  important  al¬ 
teration  is  that  which  makes  a  distinction  between  voluntary  and  per¬ 
missive  waste.  We  think  these  cases  require  different  provisions. 
While  it  is  just  that  malicious  waste  should  be  punished  with  severity, 
it  seems  right  to  allow  a  defendant  who  is  guilty  only  of  permissive, 
and  perhaps  unintentional  waste,  an  opportunity  to  repair  the  injury 
which  he  has  done  to  the  plaintiff. 

Section  I  1 7.  This  section  alters  the  law,  so  to  prevent  such  division 
of  the  property  as  would  make  it  useless  to  both  parties.  The  deci¬ 
sions  upon  the  question  “what  is  the  place  wasted?”  are  somewhat 
inconsistent.  Generally,  however,  the  inclination  of  the  courts  has 
been,  to  give  a  very  strict  construction  to  the  plaintiff’s  rights.  We 
have  endeavoured  to  put  the  question  by  this  section  upon  a  reasonable 
footing.  „ 

Section  1  1  Contains  the  form  of  an  execution  it  is  changed 
from  the  form  in  use,  so  as  to  adapt  it  to  the  duty  required. 

Section  <  19,  Is  new:  it  is  subsidiary  to  sections  I  O'1,  106. 

Sections  1$0  to  !  2 1 ,  Are  new :  they  are  connected  in  their  object 
with  section  102. 

Sections  122  to  126.  These  sections  are  in  part  derived  from  13 
Ed.  i,  c.  22,  (Rob.  Dig.  420.)  We  have  altered  the  statute  in  some 
respects,  but  propose  also  some  additions  to  it.  The  additions  are 
suggested  by  the  practice  allowed  in  cases  of  partilion. 

Section  127.  This  section  provides  for  the  practice  in  case  of  a 
judgment  rendered  by  default  or  otherwise,  except  upon  a  verdict. 
The  nature  of  the  ease  requires  that  the  court  should  proceed  in  the 
manner  suggested  by  this  section,  in  order  to  carry  into  effect  the 
other  psovisions  of  the  bill. 

V.  Estrepement. 

Sections  1  28  to  I  29-  In  these  sections  are  enumerated  the  cases  in 
which  a  writ  of  estrepement  may  be  issued.  They  are  derived 
chiefly  from  the  statute  6  Ed.  ! ,  c.  I  3,  <(Rob.  Dig.  4  i  8,)  and  the  act 
2d  April,  1803,  29th  March,  1822,  and  27th  March,  1833,  §3. 

Section  130,  Specifies  the  cases  in  which  the  writ  may  be  issued 
upon  the  affidavit  of  the  party,  without  the  allowance  of  a  judge. 

Section  13  1,  Is  derived  from  the  act  27th  March,  1  833. 

Section  1  32,  Relates  to  the  affidavit :  it  is  derived  from  the  acts  2d 
April,  1803,  and  29th  March,  1822. 

Section  3  33,  Is  derived  from  the  act  27th  March,  1833,  §  with  a 
slight  modification. 
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Section  134,  Is  derived  fromthe  act  2d  April,  1 803a  §2. 

Section  135.  This  section  contains  the  form  of  the  writ  when  it  is 
directed  to  the  sheriff,  and  the  tenant  of  the  land.  It  differs  in  some 
respects  from  the  form  in  use,  though  not  materially. 

Section  1  30,  Is  declaratory  of  the  law  as  it  is  now  understood. 

Sections  157  to  141.  These  sections  are  new  as  statutory  provi¬ 
sions,  and  they  alter  the  practice  as  it  exists  at  the  common  law.  In 
the  case  provided  for,  the  course  oi  proceeding  is  by  a  venire  facias 
and  attachment.  It  is  a  proceeding  as  well  for  the  benefit  of  the 
party,  as  for  the  contempt  of  the  writ  of  estrepement.  The  plaintiff, 
on  the  defendant’s  coming  in,  declares  against  him.  The  defendant 
then  pleads,  “  that  he  has  done  no  waste  contrary  to  the  prohibition 
of  the  writ.”  If  the  verdict  be  against  him,  the  plaintiff  recovers  his 
damages,  and  the  court  then  proceed  (as  the  contempt  is  proved  by 
the  verdict  of  the  jury)  against  him  for  the  contempt,  as  in  other 
cases.  But  the  plaintiff  is  not  entitled  to  levy  his  damages  until  after 
judgment  in  the  principal  action.  (2  Co.  Inst.  329  ;  Rast.  Ent.  3:7  ; 
Brevia  Judicialia,  88  ;  More  Rep.  case  245,  pa.  100  ;  Playstowe  v. 
Bachelor,  2  Graydon’s  Forms,  1  r2.)  The  first  of  these  sections  pro¬ 
vides,  that  a  writ  of  capias  may  be  issued,  upon  which  the  tenant, 
who  commits  the  waste  in  contempt  of  the  es  repement,  may  be  held 
to  bail,  and  thereupon,  the  plaintiff  may  declare  and  otherwise  proceed 
to  judgment,  as  upon  the  writ  of  attachment  at  common  law.  It  oc¬ 
curred  to  us,  that  some  declaratory  provisions  of  this  nature  would 
tend  to  make  the  writ  of  estrepement  more  effectual  to  itSgobjects. 

Sections  1 J. 2  to  143,  Relate  to  the  writ  of  estrepement  when  it  is 
directed  to  the  sheriff  alone,  commanding  him  to  prevent  waste.  This 
form  of  writ  is  authorized  by  slat.  6  Ed.  1,  c.  13.  There  may  be 
eases  in  which  the  writ  in  this  form  alone  would  be  effectual.  But 
the  writ  should  not  be  issued  in  this  case,  without  the  special  allow¬ 
ance  of  the  court.  We  have  drawn  this  section  accordingly.  (F.  N. 
B.  fil,  F ;  2  Co.  Inst.  328-9  ;  5  Rep.  1 15,  Foliamb’s  case.) 

Section  144,  Is  derived  from  the  act  28th  March,  1822,  §2» 

Section  14%  Is  derived  from  the  act  27th  Mar.  1833,  §3.  P.  L. 
99-100. 

Sections  !46to  157.  These  sections  are  new.  They  propose  an 
extension  of  the  writ  of  estrepement  to  cases  of  gross  trespass  com¬ 
mitted  upon  unseated  lands.  Courts  of  Chancery  will  sometimes 
grant  injunctions  in  cases  of  trespass,  (Eden  on  Injunctions,  137—8.) 
The  Legislature  of  this  Commonwealth  has  shown  a  solicitude  for 
the  protection  of  timber,  as  is  evident  from  the  laws  passed  upon  the 
subject.  By  the  act  passed  the  ^9th  Mar.  1854,  the  wrongful  cutting 
of  timber,  under  certain  circumstances,  is  made  a  misdemeanor.  The 
object  of  these  sections  is  to  p  event  the  evil ;  and,  in  this  point  of 
view,  they  will  form,  we  think,  a  useful  addition  to  this  part  of  the 
lawr. 

Section  153,  Provides  for  the  costs.  It  is  new. 
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VI.  Nuisance. 

The  next  subject  in  the  order  in  which  we  have  arranged -the  ac¬ 
tions  relating  to  real  estate,  is  the  method  of  proceeding  to  obtain  re¬ 
dress  for  injuries  sustained  by  reason  of  a  ?>i usance;  and  here  we 
believe  it  will  be  conceded,  in  all  quarters,  that  the  interposition  of  the 
Legislature  has  become  necessary  for  the  reform  of  the  remedial  law. 

The  common  law  has  provided  two  methods  of  proceeding  for  in¬ 
dividuals  to  obtain  satisfaction  for  a  nuisance,  independently  of  the 
remedy  by  indictment,  viz :  by  an  action  on  the  case  and  by  the  pro¬ 
ceeding  called  an  “  assize  of  nuisance .”  The  first  named  action  may 
be  brought  by  any  person  injured  in  his  estate,  whether  he  be  the  own¬ 
er  of  the  freehold  or  a  tenant  for  years:  but  no  other  redress  can  be 

•/ 

obtained  in  this  action  than  damages  against  the  defendant  for  the  in¬ 
jury  sustained,  which,  if  recovered,  still  leaves  him  at  liberty  to  con¬ 
tinue  the  nuisance.  The  assize  of  nuisance  is  attended  with  the  ad¬ 
vantage  of  proceeding  by  execution  directly  against  the  erection,  ob¬ 
struction,  or  thing  complained  of,  so  as  to  compel  its  removal  or  abate¬ 
ment;  but  the  action  can  only  be  brought  by  the  tenant  of  the  free¬ 
hold,  and  it  is  attended  with  so  many  inconveniences,  that  it  has  long 
since  become  obsolete  in  England.  The  proceedings  in  Chancery  to 
stay  or  abate  a  nuisance  being  so  direct,  complete  and  effective,  no  in¬ 
convenience  has  been  experienced  in  that  country  from  the  abandon¬ 
ment  of  the  assize  of  nuisance ,  and  the  insufficient  redress  afforded 
by  the  action  on  the  case.  Having  no  such  resort,  however,  in  this 
Commonwealth,  we  have  been  compelled  to  make  use  of  the  assize  of 
nuisance,  with  all  its  imperfections  and  inconveniences. 

Many  of  our  most  eminent  judges  have  intimated  an  opinion  ad¬ 
verse  to  this  method  of  proceeding,  and  expressed  a  wish  that  some 
more  suitable  remedy  could  be  substituted.  In  the  case  of  Livezey  vs. 
Gorgas ,  (2  Binnev,  194.)  Chief  Justice  Tilghman  said  of  the  assize  of 
nuisance,  that  it  was  a  subject  “  in  which  we  are  much  in  the  dark.” 
In  Barnet  vs.  llirie,  (  7  S.  &  R.  21 1 ,)  Chief  Justice  Gibson  expressed 
himself  “sensible  of  the  inconvenience”  of  the  action,  and  Judge  Hus¬ 
ton  declared  himself  altogether  adverse  to  the  revival  or  continuance 
of  it.  Similar  opinions  have  been  expressed  in  other  cases,  both  by 
the  bench  and  the  bar. 

It  became  our  duty,  therefore,  to  provide  a  method  of  proceeding 
which  should  unite  the  advantages  of  the  action  on  the  case  and  the 
assize  of  nuisance,  without  the  defects  or  inconveniences  of  the  latter; 
and  in  the  bill  now  under  consideration,  we  have  endeavored  to  ac¬ 
complish  the  object. 

Section  15  3,  Which  is  the  first  of  the  bill,  provides  that  instead  of 
the  assize  of  nuisance,  the  remedy  shall  be  by  a  writ  of  nuisance,  the 
form  of  which  is  given  in  the  next  section.  This  method,  it  will  be 
seen,  abolishes  the  inconvenient  and  expensive  proceeding  of  recogni¬ 
tors  before  the  return  of  the  writ. 

Section  !5f>,  Declares  that  the  action  may  be  brought  in  any  case 
in  which  the  action  on  the  case  or  the  assize  of  nuisance  will  lie. 
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Section  1  '7.  The  action  being  essentially  local,  it  becomes  neces- 
sary  to  provide  for  the  case  of  a  nuisance  created  in  one  county  to 
the  prejudice  of  lands  in  another,  as  in  Oliphant  vs.  Smith,  (3  Pen.n’a 
Reports,  !  -0,)  which  is  the  object  of  this  section. 

Section  I  >8,  Is  intended  to  prevent  multiplicity  of  actions,  by  re* 
quiring  the  lessor  and  lessee,  if  the  land  injured  be  under  a  a  lease,  to 
unite  in  the  action.  It  is  not  perceived  that  there  is  any  substantial 
difficulty  in  the  way  of  this  requisition.  The  probability  is  that  in 
almost  all  cases,  the  party  in  possession  and  his  landlord  will  be  dis¬ 
posed  to  unite,  and  if  either  should  refuse  to  take  part  in  the  proceed- 
mg,  he  will  be  debarred  from  another  action,  and  the  damages  will 
accrue  to  the  party  actually  plaintiff,  according  to  the  extent  of  his 
injury. 

Section.  159.  This  section  is  in  accordance  with  the  provision  in 
the  statute  of  13  Ed.  l,c.  24.  (Rob.  Dig.  157.) 

Section  160.  The  provision  in  this  section  is  conformable  with  the 
old  common  law,  which  did  not  allow  an  assize  against  an  heir  or 
alienee,  if  the  nuisance  were  not  erected  by  them  ;  the  remedy  being 
by  a  particular  writ  called  a  quod  pcrinittat  prosternere — the  notice, 
we  think,  being  equivalent  in  advantage. 

Sections  1  6 1  &  1 6  .  These  sections  regulate  the  pleadings  in  case 
of  the  defendant’s  appearance,  and  thg  proceedings  in  case  of  his  de¬ 
fault. 

Section  163 — 166.  These  sections  provide  for  judgment  and  execu¬ 
tion.  \Yc  have  had  some  difficulty  in  devising  a  suitable  method  of 
enforcing  the  judgment  of  the  court.  If  in  every  case  a  nuisance 
could  be  abated,  without  greater  injury  to  the  property  of  the  de¬ 
fendant  than  amounted  to  a  proper  punishment  for  the  injury  done  by 
him  to  the  rights  of  his  neighbour,  perhaps  it  would  be  right  to  au¬ 
thorize  an  execution  to  issue  immediately  upon  the  judgment,  requiring 
the  sheriff  to  remove  the  cause  of  complaint:  But  it  is  obvious  that, 
in  many  cases,  such  a  proceeding  would  do  lasting  and  extensive 
injury  to  the  property  of  a  defendant,  much  beyond  the  suitable  mea¬ 
sure  of  retribution.  Some  opportunity,  we  think,  ought  to  be  given  to 
a  person  under  such  circumstances,  to  remove  the  nuisance  at  his  own 
cost:  and  if  this  be  done,  it  is  certainly  better  that  he  should  be  al¬ 
lowed  the  opportunity.  YVe  have,  therefore,  thought  it  best  to  provide 
that  a  writ  of  injunction  shall  be  issued  in  the  first  instance,  requiring 
the  defendant  to  remove  the  nuisance  within  a  certain  time,  to  be  spe¬ 
cified  in  the  judgment  of  the  court. — And  it  should  be  lawful  for  the 
court  to  issue,  at  the  same  time,  a  writ  of  distringas ,  by  which  the 
sheriff  will  be  required  to  distrain  the  defendant  until  he  comply  with 
the  judgment.  If  the  defendant  have  nothing  whereby  he  may  be 
distrained,  or  after  having  been  distrained,  should  still  hold  out  and 
defy  the  law;  we  think  that  the  writ  to  the  sheriff  to  abate  the  nui¬ 
sance,  may  properly  be  resorted  to.  YVe  trust  that  these  provisions 
will  be  found  to  answer  the  desired  end,  without  unnecessary  harsh¬ 
ness  to  defendants. 

Section  1 67,  &c.  The  seven  remaining  sections  in  the  bill,  are  de- 
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signed  to  supply  a  defect  in  our  jurisprudence,  viz  :  to  aflord  the  means 
of  prevention  in  the  case  of  an  apprehended  nuisance.  rI  his  proceed¬ 
ing,  like  many  others  of  the  same  nature,  favorably  distinguishes  the 
chancery  powers  from  those  of  the  common  law.  In  the  civil  law, 
and  in  the  French  code,  provision  is  made  for  relief,  by  way  of  anti¬ 
cipation,  in  cases  of  this  nature.  We  have  endeavored,  in  these  sec¬ 
tions,  to  transfer  to  our  law,  some  of  the  beneficial  provisions  of  the 
English  and  French  procedure,  and  to  guard  against  the  perversion  of 
them  to  the  injury  of  defendants.  (Dig.  book  o9,  tit.  1.) 

VII.  Covenant  to  sell  and  convey  real  estate,  &c. 

Section  17-4 — 182.  These  sections  are  new.  They  propose  an  al¬ 
teration  of  the  action  of  covenant,  when  brought  upon  a  contract  to 
sell  or  convey  real  estate  in  tee,  for  life  or  for  years.  The  object  of 
the  alteration  is,  to  give  the  action  in  these  cases  the  effect  of  a  bill  in 
chancery,  for  the  specific  performance  of  the  conlract,  and  to  confer 
upon  the  court  power  to  enforce  the  judgment  or  decree,  by  a  writ  of 
possession.  We  have  remarked  considerably  at  length  upon  this  sub¬ 
ject  in  our  general  report,  to  which  we  beg  leave  to  re  er.  In  addition 
to  what  is  there  said,  we  may  observe  that  many  cases  occur,  in  which 
this  form  of  proceeding  would  be  more  direct  and  convenient  than  any 
other  action  or  proceeding  in  use.  For  example. —  In  some  parts  of 
this  State,  many  contracts  have  been  made  with  settlers  to  improve 
lands,  upon  the  terms  of  receiving,  by  convey-ance,  a  certain  por¬ 
tion  of  the  tract,  to  be  set  off  at  a  part  designated  in  the  contract.  In 
case  of  the  breach  of  such  a  contract  by  the  owner  of  the  land,  there 
would  be  a  difficulty  in  applying  any  remedy  now  in  use.  The  proceed¬ 
ing  proposed  by  these  sections  would,  upon  the  principles  before  sug¬ 
gested,  be  available  at  least  to  settle  the  legal  rights  of  the  parties  and 
pass  the  title  by  judgment,  and  it  is  presumed  also  would  authorize 
the  plaintiff,  after  the  recovery  of  a  judgment,  to  have  the  part  of  the 
tract  recovered,  or  so  much  of  it  as  is  in  the  possession  of  the  defen¬ 
dant,  delivered  to  him  under  a  writ  of  habere  facias  possessionem. — « 
In  the  common  case  of  a  contract  to  sell  an  entire  tract,  the  remedy 
now  proposed  will,  it  is  believed,  have  decided  advantages  over  any 
other  in  present  use,  for  the  reasons  given  in  our  general  report. 

Section  174.  This  section  describes  the  cases  in  which  the  action 
may  be  used,  with  the  effect  proposed.  It  is  presumed  that  the  decla¬ 
ration  proper  for  the  case  would,  generally  speaking,  correspond  in  its 
formal  parts  with  the  declarations  in  use.  It  would  be  necessary* 
however,  to  alledge  the  facts  which  are  essential  to  entitle  the  plain- 
tiffin  equity  to  specific  performance,  and  not  merely  to  damages.  In 
regard  to  the  demand  for  specific  performance,  it  is  suggested  that  it 
may  with  propriety  be  made  at  the  end  of  the  declaration,  somewhat 
in  the  method  adopted  under  the  statute  of  4  Anne,  c.  1(3,  in  cases  of 
special  demurrer.  This,  however,  is  matter  of  mere  form,  and  may 
be  left  to  the  discretion  of  practitioners,  and  .  to  the  control  of  the 
courts. 

Section  175.  In  this  section,  we  propose  that  the  demand  of  the 
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specific  performance  shall  be  equivalent  to  an  agreement  to  take  such 
title  as  the  defendant  can  give,  if  the  plaintiff  has  had  an  opportunity 
for  examining  it :  But  where  it  has  been  withheld,  we  propose  by  sec¬ 
tion  181  that  he  may  apply  to  the  court  to  compel  the  production  of  it. 
Having  done  so,  the  plaintiff  will  be  able  to  make  his  election,  either 
to  take  the  title  or  to  proceed  for  damages  upon  the  trial. 

Sections  176,  177.  These  sections  relate  to  the  defence  or  pleas  of 
the  defendant.  They  require  no  particular  remarks. 

Section  178.  This  section  extends  the  same  remedy  to  another  class 
of  cases.  It  is  adverted  to  in  our  general  report. 

Sections  179,  180.  These  sections  also  extend  the  remedy  to  two 
other  classes  of  cases,  viz  * — cases  in  which  the  original  covenant  has 
been  altered  by  a  subsequent  agreement;  and  cases  in  which  the 
agreement,  though  full  and  explicit,  wants  the  formality  of  a  seal.  In 
the  last  mentioned  cases,  the  action  of  covenant  cannot  now  be  used ; 
assumpsit  would  be  the  remedy.  But  we  think  less  inconvenience 
would  result  from  a  corresponding,  alteration  in  the  action  of  assumpsit. 
We  suppose  that  a  declaration,  in  the  form  usually  adopted  in  the  ac¬ 
tion  of  covenant,  would  be  proper  in  this  case  ;  omitting,  however,  the 
averment  that  the  agreement  is  sealed  by  the  defendant.  There  would 
be  as  much  reason  for  making  profert  of  the  agreement  in  this  as  in 
other  cases.  But  this  is  left  by  the  bill  to  the  discretion  of  the  courts. 
The  principles  upon  which  these  alterations  were  adopted  by  us,  are 
stated  in  our  general  report. 

Sections  181,  182,  Propose  to  confer  a  power  upon  the  courts  to 
compel  the  production  of  deeds.  This  is  necessary,  to  carry  fully  into 
effect  the  principal  objects  .of  this  bill.  It  is  a  power  similar  to  that 
conferred  by  the  act  27  February,  1798,  although  it  cannot  be  en¬ 
forced  in  the  same  manner. 

VIII.  Trespass. 

Sections  1 83  to  18A  These  sections  are  new.  They  propose  an 
alteration  in  the  action  of  trespass,  quare  clausum  fregit*  The  mo¬ 
tives  are  explained  at  length  in  our  general  report. 

Section  183.  The  limitation  of  three  years  is  adopted  from  the 
statute  8  II.  6,  c.  9.  (Rob.  Dig.  294.) 

Section  I8  t,  Accords  in  principle  with  the  statute  13  Ed.  1,  c.  '24. 
(Rob.  Dig.  13  7.) 

Section  I  86.  This  section  adopts  a  practice  usual  in  ejectment.  It 
will  enable  the  person  in  possession  to  defend  it,  if  it  admits  of  defence. 

Sections  187,  188.  We  have  remarked  at  length  upon  the  principle 
of  these  sections  in  our  general  report. 

IX.  Ejectment. 

Section  !  •  9.  This  and  the  remaining  sections  of  the  bill  relate  to 
the  action  of  ejectment.  We  have  enlarged  very  much  the  sphere  of 
this  action,  in  order  to  make  it  an  effectual  substitute  for  the  principal 
part  of  the  ancient  real  actions.  At  the  same  time  we  have  been  care¬ 
ful  not  to  interfere  with  the  use  of  it  in  the  form  and  for  the  purposes 
to  which  it  is  at  present  confined.  We  have  submitted  our  views  at 
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length  upon  this  subject  in  our  general  report.  It  is  unnecessary  to 
repeat  or  to  apply  them  here:  our  remarks,  therefore,  upon  the  sec¬ 
tions  will  be  brief.  In  this  section  { l  8m)  are  enumerated  the  cases  in 
which  the  action  may  be  used.  The  first  of  these  cases  is  that  to 
which  the  action  is  now  applied.  The  second,  is  the  case  of  an  in¬ 
corporeal  hereditament,  which  does  not  admit  of  an  entry,  which  is 
essential  to  the  theory  of  the  action  as  now  understood.  To  cases  of 
this  description  the  late  chief  justice  Tilghman  referred  in  II  S.  &  R. 
274.  Upon  the  third  and  fourth  cases  we  have  remarked  at  length  in 
our  general  report.  So  far  as  it  respects  the  last  three  of  these  cases, 
the  section  extends  the  action  of  ejectment. 

Sections  190  to  19  3.  In  these  sections  are  contained  the  forms  of 
the  writ  adapted  to  each  case  in  wh  ch  the  action  may  be  brought. 
In  §1:  0  is  contained  the  form  prescribed  by  the  act  of  2 1st  March, 
I8u6.  The  other  forms  vary  from  this  only  in  the  description  of  the 
right  claimed  and  the  injury  alleged. 

Section  1 94.  The  object  of  this  section  is  to  limit  the  use  of  the  ac¬ 
tion  for  the  determination  of  adverse  claims,  at  the  suit  of  a  person  in 
possession,  so  as  to  make  it  correspond  with  the  practice  of  courts  of 
equity  in  similar  cases. 

Sections  1 95  to  204.  These  sections  provide  for  the  service  of  the 
writ.  It  is  brought  upon  the  right  of  possession,  or  the  title  and  right 
of  possession,  in  the  usual  form.  Sections  IS 6  and  197  are  taken 
from  the  act  of  15th  April,  1807.  Section  198  is  new  ;  and  supplies 
what  we  consider  a  defect  in  the  law,  regarding  the  service  of  a  writ 
where  there  is  a  vacant  possession.  We  suggest  these  provisions,  as 
upon  the  whole  the  most  suitable  under  the  circumstances  of  the  case. 
Sections  '99,  20!  and  202,  are  taken  from  the  act  29th  March,  1824. 
Section  200  is  new,  and  in  addition  to  the  last  mentione  d  act.  Sec¬ 
tion-  203  is  taken  from  the  act  2:st  March,  *  7 7  ;  and  section  20  4  is 
derived  from  the  act  21  st  March,  1806,  §  1  o,  and  the  act  of  l .  th  April, 

t-°\§  • 

Sections  20'  and  207.  These  sections  are  new.  They  provide  for 
the  service  of  the  writ  in  ease  the  action  is  brought  upon  an  incorpo¬ 
real  hereditament,  or  upon  the  right  of  property  in  a  remainder  or  re¬ 
version,  or  for  the  purpose  of  determining  an  adverse  claim.  In  the 
last  two  of  these  cases,  the  service  of  the  writ  we  think  should  be 
personal. 

Section  20-  ,  Is  derived  from  the  act  13th  April,  I.80T,  <$*.  It  is 
applied  to  all  the  cases  in  which  the  action  may  be  brought. 

Section  »  f,  Is  derived  from  the  act  of  31st  March,  1 :  extended 

to  a’l  the  cases. 

Sections  210  to  213.  These  sections  apply  to  the  declaration  or 
statement.  It  will  be  observed  that  the  first  only  is  imperative  upon 
the  plaintiff.  The  others  give  him  a  power  which  he  may  exercise  or 
not,  at  his  pleasure.  Section  21  alters  the  law,  so  as  to  r-oinre  a 
declaration  or  statement  in  all  cases.  Under  the  act  2'st  March, 
ISO",  it  has  been  held  that  a  description  of  the  premises  demanded  in 
the  precipe  is  sufficient.  This  section  requires  a  statement  or  decla- 


206 


ration,  containing  at  least  a  description  of  the  premises,  and  an  aver* 
ment  or  the  right  which  he  demands,  according  to  the  form  of  the 
writ.  It  is  not  intended  by  this  provision  that  he  should  specially  set 
forth  his  title ;  but  merely  to  aver  in  general  whether  he  claims  an 
estate  in  fee,  or  for  life,  or  for  years.  We  take  leave  to  refer  to  some 
remarks  upon  this  subject  in  our  general  report.  Section  21  2  is  in¬ 
tended  to  supply  a  defect  in  the  law,  by  making  the  record  contain  a 
true  memorial  of  the  actual  controversy.  Upon  this  we  have  also 
remarked  in  our  general  report. 

Sections  cl 4  and  2 to,  Are  derived  from  the  act  i 3th  April,  18  /7, 
§§  3  and  4. 


Section  2  i  6,  Is  founded  upon  the  act  2  i  st  March,  1 806,  §  1  2.  We 
think  that  the  defendant  ought  to  ha  we  power  to  plead,  his  defence  in 
eases  which  will  admit  of  it ;  though  it  would  be  inconvenient  to  com - 
pel  hi  m  to  do  so,  where  his  defence  is  matter  of  title. 

Sec  ion  2  ;7,  Is  taken  from  the  act  1  3th  April,  I  807,  but  it  is  so  ex¬ 
pressed  as  to  be  confined  to  the  ordinary  case  of  an  ejectment  brought 
to  receive i*  the  possession. 

Sections  2  8  to  2  0.  These  provisions  are  new;  but  they  are  ap¬ 
plied  to  the  cases  in  which  the  action  is  brought  upon  the  right  to  a 
reversion  or  remainder,  or  to  determine  an  adverse  claim.  We  sub¬ 
mit  the  propriety  of  them  without  further  observation. 

Section  22),  Is  derived  from  the  act  of  I  th  April,  1807,  §4. 

Sec'ions  222  to  2  2  4.  These  sections  are  new.  They  apply  to  the 
judgment  only  when  the  action  is  brought  upon  the  right  of  property 
in  any  remainder  or  reversion. 

Sections  223  to  2  28.  These  seciions  are  new.  They  apply  to  the 
judgment  in  the  action  only  when  brought  for  the  determination  of  an 
adverse  claim,  at  the  suit  of  a  person  in  possession. 

Sections  2  A)  to  237.  These  sections  also  are  new.  The  object  of 
them  i to  provide  a  mode  by  which  the  equitable  claims  of  defend¬ 
ants  to  the  lands  which  have  been  recovered  from  them  by  plaintiffs 
holding  the  legal  tide,  can  be  adjusted.  This  is  one  of  the  points  in  our 
law,  which  especially  require  legislative  attention.  Many  cases  of 
hardship  occur  at  present,  where  a  recovery  is  had  of  lands  which 
have  been  improved  by  defendants,  under  the  belief  that  they  possess 
a  sufficient  title.  The  mistake  of  a  defendant  as  to  his  rights,  ought 
not  certainly,  to  prevent  the  party  entitled  to  the  land,  from  recovering 
it.  But,  although  in  strict  law  he  is  perhaps  entitled  to  the  land  with 
every  thing  on  it,  yet  there  is  an  equitable  right  in  defendants  under 
such  circumstances,  to  some  compensation  for  their  improvements. 
The  extent  and  measure  of  this  relief  cannot  be  determined  by  any 
general  rule.  In  these  sections  we  have  merely  suggested  a  method 
of  proceeding,  which  will  give  to  the  parties  an  opportunity  of  settling 
the  question  between  them  on  equitable  principles. 

Sections  238  &  89.  These  sections  refer  to  the  execution  of  the 
judgment.  Secti  >n  238  applies  to  ihe  common  case  of  an  ejectment 
brought  to  recover  the  possession  of  lands  or  tenements,- which  may 
be  delivered  upon  a  Habere  Facias .  It  proposes  no  alteration  in  the 
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law.  Section  £39  applies  to  the  case  of  the  recovery  of  an  incorporeal 
hereditament.  Instead  of  the  writ  of  Habere  Facias  tSiizinnm,  we 
propose  that  notice  of  the  judgment  shall  be  given  to  the  defendant  by 
a  writ  to  be  framed  for  the  purpose  ;  and  in  case  of  subsequent  dis¬ 
turbance,  that  the  plaintiff  may  have  a  writ  of  injunction  ;  which,  as 
it  appears  to  us,  is  a  more  intelligible  and  effectual  way  of  attaining 
the  object,  than  the  common  law  writ  of  execution  before  mentioned. 

Section  2  10.  Is  derived  from  the  act  of  1st  Feb.  1834.  We  have 
added  a  clause  to  the  provisions  of  that  act,  which  we  think  will  sup¬ 
ply  an  equivalent  for  the  statutes  in  force  against  rt-dUseizin  and  post- 
disseizin. ,  2U  H.  3  c.  f>.  5-2  H.  3  c.  5.  13  Ed.  i  c.  2  .  The  method 
of  proceeding  is  similar  to  that  adopted  in  the  case  of  waste ,  committed 
in  disobedience  to  a  writ  of  tstr< pement. 

Section  241.  This  section  is  new.  It  is  intended  to  guard  against 
an  abuse  of  the  power  given  by  the  preceeding  section. 

Sections  242  &:  243.  These  sections  propose  to  substitute  the  action 
of  ejectment  for  those  of  the  ancient  real  actions  enumerated  in  it. 
For  the  principles  upon  which  the  substitute  is  proposed,  we  beg  leave 
to  refer  to  our  general  report. 


It  will  be  perceived  from  the  foregoing  remarks,  and  the  bills  with 
which  they  are  connected,  that  our  plan  and  endeavour  has  been  to 
improve  our  remedial  forms,  by  making  them  simple  ^nd  direct;  and 
when  they  tall  short  o  f  the  great  objects  of  justice,  by  ingrafting  upon 
them  the  methods  of  chancery  practice.  This,  we  may  be  allowed  to 
say,  is  a  difficult  undertaking.  It  requires,  in  the  first  place,  a  care¬ 
ful  examination  of  the  remedial  law  of  both  tribunals,  and  afterwards, 
no  small  effort  to  devise  a  inode  of  blending  their  respective  advanta¬ 
ges  in  an  intelligible  form.  We  have  felt  ourselves  constrained  to 
pursue  this  course,  difficult,  and  in  a  sense  original,  as  it  is,  bv  the 
established,  although  somew  hat  irregular  and  unmethodical,  practice  of 
our  courts.  We  have  adverted  in  our  general  report,  to  the  difficul¬ 
ties  of  our  task,  arising  from  these  peculiarities  of  our  system,  and 
which  have  not  obstructed  the  labor  of  revision  in  any  country  where 
the  common  law  and  equity  flow  in  different  channels.  We  may  not 
have  fully  succeeded  in  attaining  the  desired  ends,  but  we  may  at 
least  express  the  hope,  that  we  have  furnished  a  foundation  for  a  sys¬ 
tem  which  we  trust,  will  at  no  distant  day  be  characterized  by  sim¬ 
plicity,  economy,  and  appropriate  effect. 
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AST  A@® 

Relative  to  actions  which  concern  Real  Estate. 

It  is  enacted,  by  the  Senate  and  House  of  Representatives  of  the 
Commonwealth  of  Pennsylvania  pin  General  Assembly  met  as  follows; 

I.  Of  Partition. 

Section  1.  Joint  tenants,  and  tenants  in  common  of  any  real  estate*, 
may  have  against  each  other  a  writ  of  partition,  to  compel  partition 
between  themselves  of  the  estate  holden  together,  according  to  their 
respective  rights,  titles,  quantities  or  purparts,  in  each  of  the  follow¬ 
ing  cases,  to  wit : 

1.  Where  they  hold  together  an  estate  of  inheritance,  either  in 
their  own  right,  or  in  the  right  of  their  wives. 

2.  Where  they  hold  together,  as  aforesaid,  an  estate  for  life  or 
an  estate  for  years. 

3.  Where  some  of  them  shall  have  an  estate  or  estates  for  life, 
or  for  a  term  of  years,  in  the  lands  or  tenements  holden  together,  and 
another  or  others  of  them  shall  have  an  estate  or  estates  of  freehold 
or  of  inheritance  therein. 

Section  2.  Whenever  lands  held  by  several  persons  as  aforesaid, 
shall  be  situate  in  one  or  more  tracts  in  different  adjoining  counties, 
proceedings  for  partition  as  aforesaid,  may  be  commenced  in  either  of 
such  counties  ;  but  in  every  such  case,  all  writs  and  other  process 
shall  be  directed  to  the  sheriff  or  coroner  of  the  county  in  which  the 
writ  shall  issue,  and  may  be  executed  by  him,  with  like  effect  as  if 
such  counties  were  within  his  proper  bailiwick. 

Section  3.  The  tenant  for  years  or  for  life  of  an}^  undivided  share 
in  real  estate,  as  aforesaid,  and  the  person  or  persons  having  the  re* 
sidue  of  the  estate  of  such  share  in  remainder  or  reversion,  may 
join  in  such  action,  and  have  their  proper  share  or  portion  of  such 
estate  set  out  to  them  in  severalty  from  the  other  shares,  to  be  enjoyed 
by  them  according  to  their  respective  rights  and  estates. 

Section  4.  If  the  plaintiffs  in  such  writ  be  tenants  as  aforesaid,  in 
fee  simple  of  their  respective  shares  in  sir'ch  real  estate,  it  shall  be 
lawful  for  them  to  make  every  such  remainderman  arid  reversioner 
co-defendant  with  the  tenant  or  tenants  of  the  particular  estates,  upon 
which  his  remainder  or  reversion  shall  depend  ;  and  thereupon  such 
plaintiffs  may  proceed  to  have  their  proper  shares  or  portions  as  afore¬ 
said,  set  out  to  them  in  severalty  from  the  other  shares  in  the  manner 
provided,  where  all  the  parties  to  such  action  are  tenants  in  fee  simple 
of  their  respective  shares. 

Section  5.  Provided ,  nevertheless ,  That  no  partition  between  te¬ 
nants  for  life  or  years,  as  aforesaid,  and  tenants  holding  equal  or 
greater  estates,  shall  affect  the  rights  of  others  entitled  to  the  remain¬ 
ders  or  reversions  of  such  real  estate,  not  party  to  the  action  as  afore¬ 
said,  after  the  expiration  of  the  term  of  years,  or  the  death  of  the 
tenants  for  life. 
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Section  6.  If  the  share  of  any  of  the  original  co-tenants  of  the 
Teal  estate  shall  be  subdivided  by  reason  of  descent,  devise  or  convey¬ 
ance,  the  persons  holding  such  divided  share  shall  not  be  separated  in 
the  action,  but  such  persons  must  all  join  as  plaintiffs,  or  be  joined 
as  defendants  therein ;  and  if  any  of  them  shall  refuse  to  join  as 
plaintiffs,  with  others  part  owners  writh  them  of  such  share,  or  if  they 
shall  be  absent  from  the  Commonwealth,  it  shall  be  lawful  for  any  one 
or  more,  who  may  be  desirous  to  have  partition,  to  institute  the  ac¬ 
tion  in  his  or  their  own  name  or  names,  as  well  for  his  or  their  own 
use,  as  for  the  use  of  the  other  part  owners  of  such  share,  naming 
them. 

Section  7.  If  the  name  of  any  person  who,  by  law,  ought  to  be 
made  a  co-plaintiff  with  the  person  or  persons  desiring  a  partition,  be 
unknowm  to  such  person  or  persons,  it  shall  be  lawful  for  him  or 
them,  on  filing  an  affidavit  of  the  fact,  with  the  praecipe,  in  the  office 
of  the  prothonotarv,  to  institute  the  action  in  the  name  of  himself  or 
themselves,  as  well  for  his  or  their  own  use,  as  for  the  use  of  all 
other  persons  holding  with  him  or  them  such  share,  by  devise,  descent, 
or  otherwise. 

Section  8.  if  the  name  of  any  one  or  more  of  the  persons  in 
whom  any  subdivided  share  as  aforesaid,  or  any  part  thereof,  may 
have  vested  as  aforesaid,  and  wffio  by  law  ought  to  be  made  defendants , 
be  unknown  to  the  person  or  persons  desiring  partition,  it  shall  be 
lawful  for  him  or  them  to  apply  by  petition  to  the  court  having  juris¬ 
diction,  or  in  vacation  to  a  judge  of  such  court,  stating  the  fact  under 
oath  or  affirmation  ;  and  thereupon  the  court,  or  such  judge,  may 
order  and  allow'  that  the  heirs,  devisees,  and  others  holding  under  the 
original  owner  of  the  share,  may  he  made  parties,  as  such  and  with¬ 
out  naming  them,  otherwise  than  as  “heirs,  devisees,  and  other  persons 
holding  under”  the  original  owner,  (naming  him.) 

Section  9.  In  every  case  in  which  an  action  as  aforesaid  may  be 
brought  by  one  or  more  part  owners  of  a  subdivided  share  for  his 
own  use,  and  for  the  use  of  the  other  part  owners  thereof  as  afore¬ 
said,  w'hether  such  part  owners  be  named  or  not,  and  also  in  every 
case  in  which  the  heirs,  devisees,  and  other  persons  holding  under  the 
original  owner  of  any  share  shall  be  made  defendants  as  aforesaid, 
without  naming  them,  publication  of  the  nature  and  substance  of  the 
writ  shall  be  made,  as  is  hereafter  directed  in  the  case  of  absent  de¬ 
fendants  ;  and  it  shall  also  be  lawful  for  the  court,  or  any  judge,  to 
order  such  other  or  further  notice  of  publication,  as  shall  seem  just 
and  proper. 

Section  (0.  The  writ  of  summons  in  partition  shall  be  made  accord¬ 
ing  to  the  following  form,  to  wit : 

[L.  S.]  County ,  ss» 

The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  said  county,  greeting : 

We  command  you  that  you  summon  A.  late  of,  &c.  to  appear  be¬ 
fore  our  court  of  to  be  Holden  at  in  and  for  said  county 
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on  the  day  of  then  and  there  to  answer  B.  of  a  plea  of 

partition,  and  shew  cause  if  any  he  hath  why  partition  should  not  be 
made  of  a  certain  messuage  and  tract  ofland  situate  in  the  township 
of  in  said  county,  containing  acres  or  thereabouts,  bound¬ 
ed  by  lands  of  [or  oth  rwise  describing  with  reasonable  cer - 

taint  y  the  tenements  whereof  partition  is  demanded ,}  which  they  hold 
together  as  it  is  said  :  And  have  you  then  there  this  writ* 

Witness,  &c. 

Section  !  I .  The  service  of  such  writ  shall  be  made  as  follows,  to  wit : 

1.  If  the  defendants  shall  reside within  this  Commonwealth,  service 
thereof  shall  be  made  by  the  sheriff  of  the  county  in  which  it  shall  be 
issued,  upon  them  in  any  county  of  the  Commonwealth,  in  the  manner 
provided  in  the  case  of  a  writ  of  summons  in  a  personal  action. 

2.  If  the  defendants  or  any  of  them  reside  out  of  this  Common¬ 
wealth,  the  service  of  such  writ  shall  be  good  and  effectual  if  the  sub- 
stance  thereof  snail  be  printed  in  one  newspaper  published  in  or  near¬ 
est  the  county  where  the  lands  or  any  part  of  them  lie,  and  in  one 
daily  newspaper  .published  in  the  city  of  Philadelphia,  one  day  in  each 
week  during  six  successive  weeks  prior  to  the  return  day  thereof. 

in  If  personal  notice  shall  he  conveyed  to  any  defendant  who  shall 
reside  out  of  this  Commonwealth,  by  delivering  to  him  personally  a 
copy  thereof,  such  notice  shall  have  like  force  and. effect  as  if  the  writ 
were  duly  served  upon  him  wiihin  the  county  in  which  it  shall  issue. 

Section  ix?.  If  either  of  the  defendants  m  such  action  shall  be  a 
married  woman,  service  of  such  writ  shall  be  made  upon  her.  and  also 
up  »n  her  husband,  in  the  manner  aforesaid. 

Section  13.  But  no  judgment  shall  be  rendered  for  default  of  ap¬ 
pearance,  against  any  defendant  in  such  writ,  until  fifteen  days  after 
service  thereof: 

Nor  against  any  defendant  who  shall  reside  out  of  the  county  in 
which  such  writ  shall  issue,  until  thirty  days  after  the  service  thereof i 

Nor  against  any  defendant  who  shall  reside  out  of  this  Common¬ 
wealth,  and  to  whom  a  copy  of  the  writ  shall  have  been  delivered  as 
aforesaid,  until  sixty  days  after  such  notice. 

Nor  against  anv  other  defendant  who  shall  reside  out  of  this  Com¬ 
monwealth,  until  thirty  days  after  six  weeks  publication  as  aforesaid. 

Section  14.  No  plea  in  abatement  shall  be  admitted  or  received  in  any 
action  of  partition  :  Nor  shall  any  such  action  be  abated  by  the  death 
of  any  person,  party  to  such  action,  either  as  plaintiff  or  defendant. 

Section  15.  If  one  of  several  plaintiffs  in  such  action  shall  die,  pend¬ 
ing  the  same,  the  action  shall  be  contin  ued  in  the  name  of  the  sur¬ 
viving  plaintiffs,  if  the  shares  of  the  persons  so  dying  shall  survive  to 
them :  But  if  such  shares  shall  descend  or  pass  to  any  persons,  not 
party  to  the  action,  such  persons  may  he  made  defendants  therein,  by 
a  writ  of  scire  facias  ;  which  writ  shall  be  served  in  the  manner  pro¬ 
vided  for  the  service  of  a  writ  of  partition. 

Section  16.  If  one  of  several  defendants  shall  die,  pending  the  ac¬ 
tion  as  aforesaid,  and  the  shares  of  the  persons! so  dying  shall  survive 
to  them,  the  action  shall  be  continued  against  them,  in  like  manner  as 
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if  none  of  the  defendants  had  died  :  But  if  such  share  shall  descend  or 
pass  to  any  person  not  party  to  the  action,  such  persons  may  he  made 
defendants  therein  by  a  writ  of  scire  facias,  to  be  served  as  aforesaid. 

Section  17.  If  one  of  several  plaintiffs  in  such  action  shall  aliene  his 
share,  pending  the  same,  the  action  may  he  continued  in  the  name  of 
the  other  plaintiffs;  and  the  alienee  of  such  party  may  be  made  de¬ 
fendant  therein,  upon  his  own  motion,  or  by  a  writ  of  scire  facias,  to  be 
served  as  aforesaid. 

Section  18.  If  it  shall  appear  during  the  proceedings  in  such  action, 
at  any  time  before  the  judgment  quod  partitio  fat,  that  any  person, 
not  party  to  the  action,  has  any  estate  in  any  share  of  the  premises 
by  the  devise  or  conveyance  of  any  person  who  is  a  defendant  in  the 
action,  which  shall  have  been  made  before  the  commencement  thereof, 
the  court  shall  allow  an  amendment  of  the  pleadings  and  proceedings, 
so  that  they  shall  conform  to  the  state  of  the  title;  and  thereupon  such 
person  shall  be  made  party  to  the  proceeding,  by  a  writ  of  tcire  facias, 
to  be  served  as  aforesaid. 

Section  19.  If  there  shall  be  several  plaintiffs  in  such  action,  and 
one  or  more  of  them  shall  fail  to  establish  his  right  in  the  lands  or 
tenements  whereof  partition  is  demanded,  judgment  of  nonsuit  may  be 
entered  against  him,  and  a  verdict  and  judgment  may  be  rendered  in 
favour  of  any  other  plaintiff  who  may  establish  his  right. 

Section  20.  If  the  action  be  confessed,  or  any  issue  therein  be  taken, 
and  found  against  the  defendant,  the  court  shall  give  judgment  that 
par'ition  be  made  between  the  plaintiff  and  defendant.  • 

Section  21.  'It  there  he  two  or  more  plaintiffs,  the  court  shall  also, 
in  such  case,  give  judgment  that  partition  be  made  between  such  plain¬ 
tiffs  ;  unless  all  the  said  plaintiffs  shall,  by  writing  filed,  request  that 
partition  be  not  made  between  them  :  And  P  ovi.ded,  That  if  the  ac¬ 
tion  be  brought  by  any  plaintiff,  for  the  use  of  himself  and  others, 
being  part  owners  of  a  share  as  aforesaid,  partition  shall  not  be  made 
of  such  share  in  that  action,  between  such  part  owners,  unless  all  of 
them  shall,  by  writing  filed,  request  that  the  same  may  be  done. 

Section  22.  If  there  be  two  or  more  defendants,  the  proceedings  in 
such  case  may  be  as  follows  : 

1.  On  the  application  of  any  defendant,  being  the  owner  of  the 
whole  of  any  original  share  in  the  real  estate,  or  of  any  part  owner 
of  any  such  original  share,  it  shall  be  lawful  for  the  court  to  give 
judgment,  that  such  share  be  set  out  from  the  other  original  shares  of 
the  real  estate,  hteid  bv  the  other  defendants,  to  be  held  in  severa  i'y 
fiom  such  other  original  share. 

2.  On  the  application  of  two  or  more  defendants,  holding  together 
the  whole  of  an  original  share,  it  shall  be  lawful  for  the  court  to  give 
judgment  that  partition  be  made  of  such  share,  among  such  defend¬ 
ants,  at  their  proper  cost  and  charge,  after  such  original  share  shall 
have  been  set  off  from  the  other  original  shares. 

Section  2  -.  In  every  such  judgment,  the  court  shall  order  and  de¬ 
cree,  that  if  partition  cannot  be  made  as  aforesaid  of  the  real  estate. 
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without  prejudice  to  the  same,  a  just  valuation  shall  be  made  by  the 
sheriff  and  inquest,  in  the  manner  required  by  this  act. 

Section  24.  Provided ,  That  no  such  order  fora  valuation  shall  be 
made  as  aforesaid,  except  in  the  case  of  proceedings  between  persons 
who  shall  have  together,  either  in  possession,  reversion,  or  remainder, 
the  title  to  the  fee  simple  in  the  whole  of  the  real  estate  in  question. 

Section  25.  If  the  defendants  in  partition  make  default,  after  ser¬ 
vice  of  the  writ  or  notice  thereof  given  as  aforesaid,  the  court  shall 
proceed  to  examine  the  title  of  the  parties,  and  the  quantity  of  their 
purparts  respectively,  and  give  judgment  as  aforesaid. 

Section  2b.  The  court  shall  in  such  case  also  have  power  to  refer 
the  title  aforesaid  to  some  competent  person,  to  take  proof  of  the  facts 
relating  to  the  same,  with  directions  to  report  to  the  court  the  rights 
and  interests  of  the  parties  respectively ;  and  such  report,  if  approved 
by  the  court,  shall  be  filed  of  record,  and  thereupon  judgment  be 
given  as  aforesaid. 

Section  2*.  The  writ  to  make  partition  in  pursuance  of  such  judg¬ 
ment,  may  be  made  according  to  the  following  form,  to  wit : 

[l.  s.]  The  Commonwealth  of  Pennsylvania, 

County,  ss.  To  the  sheriff  of  said  county,  G>eeting  : 

Whereas  A.  late,  &c.  in  court  of  of  the  said  county,  of 

was  summoned  to  answer  B.  of  a  plea,  &c.  [ reciting  so 
much  of  the  record  of  the  proceeding  to  judgment  as  may  he  necessary 
to  explain  the  duty  to  he  performed, .]  Therefore,  we  command  you, 
that,  taking  with  you  twelve  freeholders  of  your  bailiwick,  [or  if  the 
lands  to  he  divided  are  situate  in  different  counties ,  twelve  freehold¬ 
ers  of  the  counties  of  ]  by  whom  the  truth  of  the  matter 

may  be  better  known,  you  go  in  your  proper  person  to  the  lands  [or 
tenements]  aforesaid,  with  the  appurtenances,  and  there  by  the  oaths 
or  affirmations  of  the  said  twelve  men,  in  the  presence  of  the  parties 
aforesaid,  by  you  to  be  warned,  if,  by  being  warned,  they  will  be 
present,  the  said  tracts  of  land,  [or  othei  tenements ,  as  the.  case  may 
6e,]  wdth  the  appurtenances,  having  regard  to  the  true  value  thereof, 
into  parts  you  cause  to  be  divided;  and  that  you  cause  one  of 

the  said  parts  to  be  assigned  and  delivered  unto  the  said  B.,  and  one 
other  of  the  said  parts  to  the  said  A.  &c.,  to  be  held  by  them  in  sev¬ 
eralty,  so  that  neither  the  said  A.  nor  the  said  B.  &c.  shall  have  more 
in  their  respective  parts  of  the  said  tracts  of  land  [or  other  tenements, 
as  the  case  may]  than  it  belongs  to  them  to  have  ;  and  that  the  said 
B.  his  part,  and  the  said  A.  his  part,  &c.  of  the  said  tracts  of 

land  [or  other  tenem  nts]  to  them  respectively  assigned,  separately 
may  improve  :  Or  if  partition  of  the  said  tracts  of  land  [or  other  tene • 
m  nts]  cannot  be  made  as  aforesaid,  without  prejudice  to  or  spoiling 
the  whole,  then  that  you  cause  to  be  made,  by  the  oaths  or  affirma¬ 
tions  of  the  said  twelve  freeholders,  a  just  valuation  thereof,  in  so 
many  and  in  such  parts,  as  may  be  made  thereof,  without  material 
prejudice ;  or,  if  the  case  so  require,  a  just  valuation  of  the  whole, 
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without  division.  And  that  you  have  your  proceedings  in  the  prem¬ 
ises  distinctly  and  openly  before  our  said  court,  at  on 

the  da)r  of  next,  under  your  hand  and  seal,  and 

the  hands  and  seals  of  those  by  whose  oaths  or  affirmations  respect¬ 
ively  you  shall  make  such  partition  or  valuation.  And  have  you  then 
there  the  names  of  those  by  whose  oaths  or  affirmations  you  make 
that  partition  or  valuation,  and  this  writ.  Witness,  &c. 

Section  28.  In  cases  where  the  real  estate  to  be  divided  lies  in  dif¬ 
ferent  adjacent  counties,  the  sheriff  shall  have  power  to  summon  a 
proportionable  number  of  the  freeholders  of  each  of  the  said  counties* 
to  form  an  inquest  for  making  partition  between  the  parties,  or  a 
valuation  as  aforesaid  ;  and  he  may  hold  such  inquest  in  either  of  the 
said  counties. 

Section  29.  Ten  days  public  notice  shall,  In  all  cases,  be  given  of 
the  execution  of  the  writ  aforesaid. 

Section  30.  Instead  of  a  writ  in  the  form  aforesaid,  it  shall  be  law¬ 
ful  for  the  court,  on  the  application  of  all  the  parties  interested,  in 
writing,  to  appoint  three  or  five  persons  as  commissioners,  to  make- 
partition  or  valuation  as  aforesaid;  and,  in  such  case,  the  return  of 
such  commissioners  shall,  have  the  same  force  and  effect  as  the  return 
of  the  sheriff  and  inquest  aforesaid. 

Section  31.  In  everv  case  in  which  an  estate  will  admit  of  division 
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according  to  the  original  shares  in  which  it  was  first  held,  it  shall  be 
so  divided  in  the  first  instance  ;  so  that  such  shares  may  be  held  in 
severalty  from  the  other  shares,  by  the  owners  thereof,  whether  any 
such  share  be  held  by  one  person  entirely,  or  together  by  several  per¬ 
sons  or  classes  of  persons,  notwithstanding  that  the  entire  estate  will 
not  admit  of  division  into  as  many  parts  as  there  are  persons  plain¬ 
tiffs  and  defendants  ;  saving  to  all  persons  the  right  to  have  a  share 
divided  between  themselves,  as  herein  before  allowed  and  provided. 

Section  32.  If  the  judgment  in  the  action  of  partition  be,  that  any 
one  or  more  shares  be  set  off  from  the  other  share  or  shares^  and  if 
it  shall  appear  to  the  sheriff  and  inquest  that  such  share  or  shares,  as 
the  case  may  be,  cannot  be  set  off  as  aforesaid,  without  prejudice  to 
or  spoiling  the  whole,  it  shall  be  lawful  for  them  to  return  a  just 
valuation  of  the  estate,  either  in  such  parts  as  it  may  be  divided  into 
without  prejudice,  or  if  it  cannot  be  so  divided  without  prejudice,  in 
the  whole,  without  division. 

Section  33.  In  case  of  a  judgment  that  partition  be  made  between 
the  part  owners  of  a  share  as  aft  .resaid,  if  it  shall  appear  to  the  she¬ 
riff  and  inquest  that  such  partition  cannot  in  fact  be  made  without  pre¬ 
judice  to  or  spoiling  the  whole  of  such  share,  it  shall  be  lawful  for 
them  after  having  set  off  such  share  from  the  other  shares,  or  after 
having  made  a  valuation  thereof,  to  return  a  just  valuation  of  such 
share  of  the  estate,  either  in  such  parts  as  it  may  be  divided  into  with¬ 
out  prejudice,  or  if  it  cannot  be  so  divided  without  prejudice,  in  the 
whole  without  division. 

Section  34.  If  the  sheriff  shall  return  an  appraisement  of  the  lands 
or  tenements  without  division,  or  if  he  shall  return  an  appraisement 
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thereof  in  fewer  parts  than  there  are  persons  entitled,  or  in  parts  of 
unequal  value,  he  shall  examine  and  report  to  the  court  with  his  re¬ 
turn  whether  the  shares  or  interest  of  the  parties,  or  if  any  of  them 
are  subject  to  any  lien  or  charge,  and  if  so,  the  nature  and  description 
thereof'. 

Section  35.  If  the  sheriff  return  upon  the  said  writ  a  partition  made 
of  the  real  estate  therein  described  between  the  parties  to  the  said  writ, 
and  a  delivery  thereof  to  them  in  parcels,  to  be  held  and  enjoyed  by 
them  in  severalty,  according  to  the  effect  of  such  writ,  the  court  shall, 
thereupon,  give  judgment  that  such  partition  remain  firm  and  stable 
forever. 

Section  36.  If  the  sheriff  shall  return  upon  the  said  writ  a  valuation 
of  the  real  estate  therein  described,  in  parcels  or  in  the  whole  without 
division,  and  the  same  shall  be  approved  by  the  court,  further  pro¬ 
ceedings  thereon  shall  be  had  to  a  final  judgment  as  follows,  to  wit: 

1.  If  a  valuation  of  the  real  estate  shall  have  been  returned  with¬ 
out  any  division  thereof,  the  court  shall  adjudge  the  same  at  the  valua¬ 
tion  to  such  person  or  persons  as  with  the  consent  of  all  parties  enti¬ 
tled  shall  agree  to  lake  the  same,  which  consent  shall  be  entered  upon 
record. 

2.  If  more  than  one  of  the  parties  shall  offer  to  take  the  estate  at 
such  valuation,  or  at  a  greater  sum,  the  court  shall  open  the  valuation 
and  thereupon  adjudge  the  estate  to  such  one  of  the  parties  as  shall 
offer  the  highest  price  for  the  same;  but  if  no  offer  beyond  the  valua¬ 
tion  shall  bo  made  by  any  of  the  parties,  the  right  to  take  the  same  at 
the  valuation  shall  be  determined  by  lot,  under  the  direction  of  the 
court. 

3.  If  no  person  shall  agree  to  take  such  real  estate  at  the  valuation 
as  aforesaid,  the  court  shall,  at  the  instance  of  the  parties  in  said  par¬ 
tition,  or  any  of  them  having  therein  a  fee  simple  interest  in  posses¬ 
sion,  order  the  sheriff  for  the  time  being  to  sell  the  same  at  public 
auction,  at  such  time  and  place  and  after  such  notice  as  the  court  shall 
specify  and  direct,  and  also  to  make  return  to  the  court  of  his  pro¬ 
ceedings  upon  such  order,  at  such  time  as  the  court  shall  appoint. 

4.  If  the  lands  or  tenements  aforesaid,  shall  be  divided  into  parts 
of  unequal  value,  or  into  fewer  parts  than  there  are  persons  entitled, 
the  court  shall  adjudge  the  same,  at  the  valuation,  in  severalty,  to  such 
person  or  persons  as,  with  the  consent  of  all  parties  entitled,  shall 
agree  to  take  the  same,  which  consent  shall  be  entered  upon  record. 

5.  If  more  than  one  of  the  parties  shall  offer  to  take  at  the  valua¬ 
tion,  or  at  a  greater  sum,  any  one  of  the  parts  into  which  such  estate 
shall  be  divided  as  aforesaid,  the  court  shall  open  the  valuation,  and 
thereupon  adjudge  such  part  to  the  party  who  shall  offer  the  highest 
price  for  the  same :  But  if  no  offer  beyond  the  valuation  shall  be 
made  for  such  part,  by  any  of  the  parties,  the  right  of  choice  shall  be 
determined  by  lot  as  aforesaid. 

6.  If  all,  or  any  of  the  parts  into  which  such  real  estate  shall  be 
divided,  as  aforesaid,  shall  be  refused  by  all  the  parties,  at  the  valua¬ 
tion  thereof,  as  aforesaid,  the  court  shall,  at  the  instance  of  the  par- 
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ties,  or -any  of  them,  having  therein  a  fee  simple  interest  in  possession 
order  the  sheriff  10  make  sale  thereof,  in  the  manner  aforesaid. 

Section  67.  Prodded ,  that  whenever  any  part  of  such  real  estate 
shall  be  taken  at  the  valuation,  or  shall  be  assigned  by  lot,  to  any 
person  at  the  valuation  thereof  as  aforesaid,  the  remaining  parts  shall 
in  like  manner,  be  offered  or  assigned  successively,  as  aforesaid,  to 
the  other  parties,  if  they  will  accept  of  the  same,  before  such  person 
shall  be  entitled  to  any  other  part,  of  such  real  estate. 

Section  38.  In  case  of  the  eviction,  by  a  title  paramount,  of  the 
whole  or  of  any  part  of  the  estate  so  taken,  by  any  of  the  said  parties, 
after  a  valuation,  it  shall  be  lawful  for  the  party  so  evicted,  his  heirs 
and  devisees,  to  have  against  the  other  parties,  their  heirs,  executors 
and  administrators,  an  action  for  contribution,  to  recover  such  sum  as 
may  be  sufficient  in  equity,  to  compensate  him  for  such  loss.  Provi 
de.d ,  that  upon  entry  made  under  such  paramount  title,  or  upon  suit 
brought  thereon,  he  shall  have  given  due  notice  thereof'  to  the  other 
parties  to  such  action,  their  executors  or  administrators. 

Section  9.  In  case  of  the  valuation  of  real  estate  as  aforesaid, 
without  any  division  thereof:  Also,  in  case  of  the  partition  of  real 
estate  into  fewer  parts  than  there  are  persons  entitled,  or  into  parts  of 
unequal  value,  the  persons  electing  or  agreeing  to  take  the  same,  or  a 
part  thereof,  at  the  valuation,  or  at  an  advance  thereon,  shall  hold  it, 
or  the  part  taken,  subject  to  a  lien  in  favor  of  the  other  parties,  for 
such  sum  as  may  of  right  be  due  to  them  respectively,  until  payment 
thereof  he  made. 

Section  4'  .  It  shall  be  the  duty  of  the  court,  making  an  order  of 
sale  as  aforesaid,  to  direct  therein  such  terms  or  conditions  of  sale  as 
all  parties  interested  shall  agree  upon  :  But,  in  default  of  such  agree 
ment,  the  court  shall  direct  such  terms  or  conditions  of  sale  as  they 
shall  deem  proper. 

Section  4  i .  Notice  of  the  time  and  place  of  sale  of  any  real  estate 
as  aforesaid,  shall  be  given  as  follows,  to  wit : 

By  advertisements  sufficiently  describing  the  property  to  be  sold, 
published  and  set  up  in  the  several  counties  where  such  .real  estate  is 

situate. 

Also,  by  publication  in  such  public  news-papers  as  will  be  most 
likely  to  give  fair  and  full  notice  of  sale,  to  all  parties  concerned  and 
others. 

Notice  as  aforesaid,  shall  be  given  during  at  least  sixty  days,  where 
the  real  estate  is  situate  in  different  counties,  and  during  at  least  twen¬ 
ty  days,  where  all  the  real  estate  is  situate  in  the  same  county. 

Section  42.  Provided ,  That  in  cases  where  all  the  parties  concern¬ 
ed  in  such  proceeding  have  appeared,  the  court  may,  instead  of  the 
notice  aforesaid,  direct,  other  notice  to  be  given,  in  such  form,  and 
du  ring  such  time,  and  in  such  manner,  as  the  said  parties,  by  writing 
to  be  filed  in  the  said  cause,  shall  request. 

Section  43.  After  the  return  of  a  sale  duly  and  properly  made  as 
aforesaid,  the  court  shall  adjudge  that  the  real  estate,  held  jointly  or 
otherwise  in  co-tenancy  as  aforesaid,  shall  be  held  by  the  purchaser 


216 

thereof  in  severalty,  for  such  estate  as  the  parties  had  or  held  together 
therein. 

Section  44.  It  shall  be  the  duty  of  the  sheriff,  before  making  any 
deed  for  any  estate  sold  as  aforesaid,  to  require  the  payment  of  the 
consideration  money,  or  to  take  sufficient  security  therefor,  to  the  sa¬ 
tisfaction  of  all  the  parties  concerned ;  which  money  or  securities  he 
shall  bring  into  court,  before  or  at  the  time  of  acknowledging  the  deed, 
for  distribution  among  the  several  |?arties  entitled  to  receive  the  same, 
in  lieu  of  their  respective  parts  and  purparts  of  such  real  estate,  ac¬ 
cording  to  their  just  rights  and  proportions. 

Section  45.  If  the  plaintiffs  in  partition  shall  become  non-suit,  dis¬ 
continue,  or  a  verdict  pass  against  them,  or  judgment  be  rendered 
against  them  on  demurrer;  they  shall  be  liable  to  pay  the  costs  of  suit, 
lobe  taxed  and  levied  as  in  personal  actions. 

If  judgment,  as  aforesaid,  be  rendered  against  the  defendants,  or  any 
of  them,  after  a  verdict  or  upon  a  demurrer,  such  defendants  respec¬ 
tively  shall  be  liable  to  pay  the  costs  accrued  at  and  before  the  rendi¬ 
tion  of  such  judgment,  to  be  taxed  and  levied  in  like  manner. 

Section  46.  If  judgment  as  aforesaid  be  rendered  by  default,  or  up¬ 
on  confession,  the  costs  aforesaid  shall  be  paid  by  all  parties,  in  the 
proportion  of  their  respective  interests :  and  all  the  other  costs  in¬ 
curred  as  aforesaid,  shall  in  all  cases  be  paid  by  the  several  parties 
concerned,  in  the  proportions  aforesaid. 

Section  47.  if  any  defendant  in  an  action  of  partition,  or  other  per¬ 
son  concerned  in  the  title,  against  whom  or  whose  right  judgment  by 
default  be  given,  shall,  within  one  year  after  final  judgment  in  such 
action,  apply  to  the  court  in  which  judgment  was  entered,  and  shew 
probable  matter  in  bar  of  such  partition,  or  that  the  plaintiff  or  any 
other  of  the  parties  hath  not  title  to  so  much  as  hath  been  assigned  or 
delivered  to  i.im,  to  hold  in  severally;  such  court  shall  have  power  to 
open  or  set  aside  such  judgment,  and  admit  the  party  to  appear  and 
plead  ;  and  thereupon  the  action  shall  proceed  in  due  course  of  law. 

Section  48.  If  any  such  defendant  or  other  person  as  aforesaid  shall, 
within  the  time  aforesaid,  appear  and  admit  the  title,  part  and  purpart, 
of  the  plaintiffs  or  other  party  as  aforesaid,  as  alleged,  and  shew  to 
the  court  any  inequality  in  the  partition,  the  court  may  award  a  new 
writ  to  make  partition  of  the  real  estate,  in  like  manner  as  if  no  parti¬ 
tion  thereof  had  been  made ;  which  second  partition,  returned  and  filed, 
shall  be  good  and  firm  against  all  persons  concerned  as  aforesaid. 

Section  49.  Provided,  nevertheless,  That  if  any  defendant  shall  fail 
fo  support  his  allegations  aforesaid,  the  former  proceedings  shall  stand 
confirmed  against  him. 

Section  50.  It  shall  be  lawful  for  any  person,  party  to  such  action, 
his  heirs  or  devisees,  after  judgment  quod,  parlitio  fiat  shall  be  ren¬ 
dered,  to  sue  out  thereon,  a  writ  of  error,  and  prosecute  the  same, 
without  the  consent  of  any  other  person  who  may  have  been  made 
party,  plaintiff  or  defendant,  with  him,  and  without  process  of  sum¬ 
mons  and  servance*. 
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Section  51.  It  shall  also  be  lawful  for  any  person  aggrieved  by  any 
order  or  decree  of  the  court,  which  shall  be  made  after  judgment  qvod 
partitio  jiat,  to  appeal  therefrom  to  the  Supreme  Court,  alter  all  pro¬ 
ceedings  in  such  action  shall  be  ended  by  a  final  judgment,  order  or 
decree:  And  such  appeal  shall  be  subject  to  the  same  rules  and  regu¬ 
lations,  both  with  respect  to  the  time  and  manner  thereof,  as  appeals 
from  the  decisions  of  the  Orphans’  Court. 

Section  52.  Provided ,  That  no  such  appeal  shall  affect  the  right  of 
any  creditor  by  mortgage,  judgment  or  other  lien,  to  the  monies  or¬ 
dered  or  decreed  to  be  paid  to  him,  unless  such  appeal  shall  be  made 
within  sixty  days  after  such  final  order,  decree  or  judgment. 

Section  53.  No  reversal  or  modification  of  any  final  judgment,  or¬ 
der  or  decree,  as  aforesaid,  which  shall  be  made  after  the  sale  of  any 
real  estate  as  aforesaid,  shall  have  the  effect  of  divesting  any  interest 
or  estate  acquired  under  such  sale,  by  any  persons  not  party  to  the 
action. 

Section  54.  In  all  cases  of  the  partition  as  aforesaid  of  real  estate 
situate  in  different  counties,  an  exemplification  of  the  entire  proceed¬ 
ings  shall  within  six  months  after  final  judgment  be  delivered  to  the 
prothonotary  of  the  court  of  Common  Pleas  in  each  of  the  other  coun¬ 
ties  in  which  any  part  of  such  real  estate  is  situate,  to  be  entered  upon 
record  by  him  at  the  joint  expense  of  all  persons  concerned  ;  and  eve¬ 
ry  person  to  whom  any  deed  shall  be  made  of  any  real  estate  as  afore¬ 
said,  may  cause  the  same  to  be  recorded  in  the  office  for  ihe  record¬ 
ing  of  deeds  for  the  county  in  which  such  estate  is  situate,  within  six 
months  after  the  execution  thereof,  with  the  effect  provided  in  the  case 
of  other  deeds. 

Section  55.  Whenever  partition  shall  be  made  of  the  real  estate  be¬ 
tween  the  parties  as  aforesaid,  it  shall  be  lawful  for  each  and  every  of 
them  to  have  at  his  proper  cost  and  charges  a  deed  for  the  part  allot¬ 
ted  to  him,  which  deed  shall  be  executed  by  the  sheriff  for  the  time 
being  and  be  acknowledged  by  him  in  open  court,  in  the  manner  pro¬ 
vided  in  the  case  of  the  sale  ol  lands  upon  execution. 

Section  56.  It  shall  be  the  duty  of  the  sheriff  in  every  case  in  which 
real  estate  shall  be  taken  at  a  valuation,  or  at  a  greater  sum,  or  in 
which  it  shall  be  sold  by  him  as  aforesaid,  to  execute  a  deed  to  the 
party  taking  the  same,  or  to  the  purchaser  as  the  case  may  be,  at  the 
proper  charge  of  such  party  or  purchaser,  and  to  acknowledge  the 
same  in  open  court  as  aforesaid. 

Section  57.  If  the  officer  who  shall  make  sale  as  aforesaid  of  any 
real  estate,  shall  die,  resign,  or  be  removed  from  office,  or  if  his  term 
of  office  shall  expire  before  he  shall  have  executed  and  acknowledged 
a  deed  as  aforesaid,  the  court  in  which  such  action  shall  have  been 
brought  shall  have  power  to  decree  the  execution  and  acknowledge¬ 
ment  of  a  deed  or  deeds  by  the  sheriff  for  the  time  being,  and  also  the 
performance  of  all  such  other  things  as  ought  to  have  been  done  by 
such  former  officer which  power  shall  be  exercised  in  the  manner 
and  under  the  restrictions  provided  in  the  like  case  where  lands  have 
been  sold  upon  execution. 
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Section  3P.  Whenever  upon  proceedings  in  partition  as  a'  esaid, 
the  real  estate  of  a  married  woman  or  any  part  thereof  shall  con¬ 
verted  into  money,  the  same  shall  not  be  paid  to  her  husband  wqept 
under  the  conditions  and  restrictions  provided  for  the  case,  when  upon 
proceedings  in  the  Orphans’  Court  a  sum  of  money  shall  be  awarded 
for  the  share  to  which  a  married  woman  may  be  entitled  in  the  real 
estate  of  an  intestate. 

Section  3  9.  Whene'  er  real  estate  shall  be  converted  info  money  by 
any  proceedings  in  partition,  and  the  money  shall  be  paid  into' court 
and  the  share  or  proportion  of  any  of  the  parties  shall  not  he  .  umed 
within  six  months  from  the  time  of  such  payment,  the  court  shall 
cause  the  amount  of  such  -share  or  proportion  to  be  invested  in  good 
securities  at  interest,  for  the  benefit  of  such  party  until  claimed  by  him 
or  his  legal  representative. 

Section  6  .  Whenever  any  share  or  any  part  of  a  share  in  cal  es¬ 
tate  shall  be  converted  into  money  as  aforesaid,  the  money  arising 
from  such  share  shall  vest  in  the  persons  entitled  thereto  in  su  h  pro¬ 
portions  and  for  such  interests  or  estates  as  they  respectively  l  ad  in 
such  share;  and  such  money  shall  be  paid  to  them  upon  security  or 
otherwise  as  equity  shall  require,  or  it  shall  be  invested  by  order  of 
the  court;  and  in  all  cases  it  shall  be  enjoyed  by  them  in  succession 
or  otherwise,  according  to  the  limitation  or  condition  by  Which  the 
share  so  converted  into  money  was  held  by  them,  and  as  equity  shall 
require. 

Section  rl.  Provided,  That  if  either  of  the  parties  be  tenant  in  tail 
of  the  estate  so  converted,  he  shall  be  entitled  to  the  absolute  interest 
in  the  money  arising  from  such  estate. 

Section  62.  If  it  shall  appear  that  some  of  the  parties  have  not 
had  personal  notice  of  the  proceedings,  it  shall  be  lawful  for  the  court, 
at  their  discretion,  to  require,  before  the  distribution  of  moneys  arising 
from  sale  or  otherwise,  as  aforesaid,  the  several  parties  or  any  of 
them,  to  give  security,  each  for  himself,  in  such  sum  and  form,  and 
for  such  length  of  time,  as  the  said  court,  having  regard  to  the  circum¬ 
stances  of  the  case,  may  think  proper,  to  refund  the  money  received 
by  them  respectively,  with  the  interest  thereon,  in  case  it  should  ap¬ 
pear  that  they  were  not  entitled  to  so  much  as  shall  have  been  receiv¬ 
ed  by  them  respectively. 

Section  63.  If  any  lien  or  liens,  by  judgment  or  mortgage,  or  oth¬ 
erwise,  shall  exist  on  the  undivided  interest  or  estate  of  any  of  the  said 
parties,  such  liens  shall,  in  case  of  equal  partition  of  the  real  estate  as 
aforesaid,  charge  the  share  assigned  to  each  party,  in  severally,  ac¬ 
cording  to  the  priority  of  such  liens,  and  not  any  other  pari  or  parcel 
thereof. 

Section  '  4.  But  no  partition  as  aforesaid,  shall  have  the  effect  of  di¬ 
vesting  any  lien  as  aforesaid,  which  shall  be  paramount  to  the  title  di¬ 
vided,  or  of  apportioning  the  same  upon  the  several  allotments;  but 
such  lien  shall  remain  in  all  respects,  as  if  such  partition  had  not  ta¬ 
ken  place. 
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Section  05.  Whenever  a  person  against  whose  share  in  any  such 
real  estate,  any  liens  in  favor  of  a  crAitor  may  exist,  shall  lake  the 
whole  of  such  estate,  or  more  than  hi  clue  proportion  or  purpart  there¬ 
of,  such  lien  shall  be  postponed  to  the  lien  declared  by  this  act  in  fa¬ 
vour  of  the  other  parties,  in  respect  to  the  sums  which  may  be  due  to 
them,  according  to  the  valuation:  But,  if  the  party  taking  as  afore¬ 
said,  shall  have  agreed  to  pay  a  greater  sum  than  that  at  which  the 
estate  taken  by  him  shall  have  been  valued,  the  lien  declared  by  this 
act  in  favor  of  the  other  parties,  shall  be  postponed  to  thejiens  in  fa¬ 
vor  of  such  creditors,  in  respect  to  any  sums  which  may  be  due  to 
them,  by  reason  of  such  advance  beyond  the  valuation. 

Section  66.  Whenever  a  lien  or  charge  shall  exist  as  aforesaid,  up¬ 
on  a  life  estate,  or  other  partial  interest,  in  any  share,  converted  into 
money7  and  invested  as  aforesaid,  the  court  shall  have  power  to  order 
that  the  income  of  such  money  be  paid  into  court,  to  he  applied  by  or¬ 
der  of  the  court,  during  the  debtors  right  1  hereto,  in  discharge  ofTuch 
liens,  according  to  the  order  of  the  rights  of  the  creditors,  respectively. 

Section  6'.  PrQi  id/d,  that  proceedings  to  ascertain  and  adjust  the 
liens  upon  the  share  of  any  person  as  aforesaid,  shall  not  delay  the 
right  of  any  other  person  against  whom  no  lien  shall  exist. 

II.  Of  Do  wee. 


now  deceased,  of 
of  her  dower,  which 


Section  S.  Instead  of  a  writ  of  right  of  dower,  and  of  a  writ  of 
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dow'er  unde  nihil  habe /,  in  the  forms  hitherto  used,  it  shall  be  lawful 
for  every  widow  having  title  to  dower,  according  to*  the  laws  and 
usages  of  this  Commonwealth,  to  sue  out,  and  maintain  for  the  re¬ 
covery  thereof,  a  writ,  in  the  following  form,  to  wit : 

[l.  s.]  The  Commonwealth  of  Pennsylvania, 

County,  ss.  To  the  sheriff  of  said  county,  Greeting  : 

We  command  you,  that  you  summon  to  appear  before 

our  court  of  to  be  holden  at  in  and  for  said 

county,  on  the  day  of  next,  then  and  there  to 

answer  who  was  the  wife  of 

a  plea  wherefore  he  deforceth  the  said 
belongeth  to  her,  in  a  certain  messuage  and  tract  of  land,  with  the 
appurtenances,  situate  in  the  township  of  in  said  county, 

bounded  by  [or  o' her  wise  describing  will  reasonable  cer¬ 

tain 'y  ill »  estate  in  which  dower  i*  d  ma>  ded^j  which  was  the  estate 
of  the  said  her  late  husband,  whereof  she  hath  nothing,  as 

she  says  :  And  have  you  then  and  there  this  writ.  Witness,  &c. 

Section  6Q.  The  writ  aforesaid  shall  he  served  upon  the  owner  of 
the  freehold  ot  the  estate  in  which  dow  er  is  demanded,  whether  withii? 
this  Commonwealth  or  elsewhere,  in  the  manner  provided  or  allowed 
in  the  action  of  partition :  and  if  any  other  person  shall  be  in  the  oc¬ 
cupancy  of  such  estate,  a  copy  of  the  writ  shall  also  be  delivered  to 
such  person. 

Section  7*  .  Judgment  for  default  of  appearance  shall  not  be  taken 
against  any  defendant  in  such  action,  except  in  the  manner  and  ac¬ 
cording  to  the  rules  provided  in  the  action  of  partition. 
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Section  71.  If  the  defendant  in  such  writ  be  tenant  by  wrong  or 
disseizin  of  the  estate  whereof  dower  is  demanded,  or  if  he  shall  hold 
the  same  by  title  adverse  to  tie  husband  of  the  plaintiff,  or  to  his  heirs, 
it  shall  be  lawful  for  her  to  demand  and  recover  by  virtue  of  such 
writ,  instead  of  dower  at  common  law  as  aforesaid,  the  seizin  of  so 
much  of  the  said  estate  as  she  would  be  entitled  to  receive  against  the 
heirs  or  kindred  of  her  husband,  on  a  partition  thereof  between  them, 
under  the  laws  of  this  Commonwealth  regulating  the  descent  and  dis- 
tribufion  of  real  estate,  if  the  freehold  and  inheritance  of  such  estate 
had  descended  to  and  become  vested  in  them  in  possession. 

Section  72.  No  action  of  dower  shall  abate  by  reason  of  the  death 
of  any  defendant,  pending  the  same  :  but  the  persons  succeeding  to 
the  estate  of  the  decedent,  may  be  made  party  in  his  place. 

Section  The  death  of  the  plaintiff  in  any  action  of  dower,  pend¬ 
ing  the  same,  shall  not  abate  or  otherwise  defeat  such  writ;  but  her 
personal  representatives  may  become  party  thereto,  and  prosecute  the 
same  to  judgment  and  execution  for  the  damages  occasioned  by  the 
deforcement :  but  in  such  case  no  judgment  of  seizin  shall  be  ren¬ 
dered,  nor  shall  any  execution  be  awarded  except  for  damages  as 
aforesaid. 

Section  74.  If  the  defendant  in  an  action  of  dower  shall  plead,  that 
the  plaintiff  received  her  dower  of  another  person,  before  the  action 
was  brought,  such  plea  shall  not  abate  the  said  writ,  or  otherwise  de¬ 
feat  her  right  to  maintain  the  same,  unless  he  also  aver  and  prove 
that  the  dower  so  received  was  in  satisfaction  of  her  right  of  dower 
in  the  lands,  whereof  she  demands  dower  by  that  writ. 

Section  7a.  If  the  defendant  in  any  action  of  dower  shall  plead 
that  the  husband  of  the  plaintiff  lost  the  estate,  whereof  dower  is  de¬ 
manded,  by  the  judgment  of  a  court  of  record,  it  shall  be  sufficient  for 
the  plaintiff  to  reply  and  prove,  in  avoidance  of  such  plea,  that  such 
judgment  was  rendered  upon  the  confession  or  default,  or  by  the  fraud 
of  her  husband ;  unless  the  tenant  shall  further  answer  and  shew, 
that  at  the  time  of  such  judgment  rendered  he  then  had  and  still  hath 
the  right  to  such  estate. 

Section  76.  If  the  husband  of  any  widow  as  aforesaid,  shall  have 
died  seized  of  the  real  estate,  ■  f  which  dower  as  aforesaid  shall  be 
recovered,  the  widow  shall  be  entitled  to  recover  damages  for  the  with¬ 
holding  of  such  dower,  from  the  time  of  the  death  of  her  husband. 

Section  77.  If  the  defendant  in  dower  entered  upon  the  lands  or 
tenements,  in  which  dower  shall  be  recovered,  under  a  colorable  title, 
adverse  to  the  title  of  the  husband  of  the  plaintiff,  and  held  and  im¬ 
proved  the  same  with  good  faith,  it  shall  be  lawful  for  the  defendant, 
after  judgment  rendered,  to  make  a  suggestion  upon  the  record,  in  the 
nature  of  a  bill  in  equity,  setting  forth  the  facts  and  the  allowances 
claimed ;  and  thereupon  the  like  proceedings  may  be  had  as  are  here¬ 
inafter  provided  for  allowances  in  the  like  case,  where  lands  shall  be 
recovered  in  ejectment :  or  the  court  rnay,  in  such  case,  order  that 
dower  shall  be  so  assigned  in  such  parts  of  the  estate  as  have  not  been 
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so  improved,  or  in  such  parts  thereof  as  have  been  least  improved  by 
the  defendant ;  or  otherwise,  as  equity  shall  require. 

Section  78.  The  writ  to  deliver  seizin  of  the  dower  recovered  by  a 
widow  as  aforesaid,  shall  be  made  according  to  the  following  form, 
to  wit : 

[l.  s.]  The  Commonwealth  of  Pennsylvania, 

County,  ss.  To  the  sheriff  of  said  county,  Greeting; 

Whereas  A.  L.  widow,  who  was  the  wife  of  W.  L.,  in  our  court  of, 
&c.  recovered  her  seizin  against  W.  W.  of  the  third  part  of 
acres,  with  the  appurtenances,  situate  in  N.  to  be  divided  mto  three 
parts,  as  her  dower,  by  the  endowment  of  the  aforesaid  W.  L.  her 
husband,  by  our  writ  of  dower,  &c. ;  therefore,  we  command  you  that, 
without  delay,  you  cause  the  said  A.  L.  to  have  full  seizin  [or,  as  the 
case  may  be,  full  seizin  and  possession]  of  the  third  part  of  the  said 
acres,  to  be  held  by  her  in  severalty  by  metes  and  bounds. 
And  how  you  shall  have  executed  this  our  writ,  make  known  to  our 
said  court,  on  the  day  of  next :  and  have  you 

then  there  this  writ.  Witness,  &c. 

Section  79.  Instead  of  a  writ  to  deliver  seizin  of  dower  in  execution 
of  the  judgment  as  aforesaid,  it  shall  be  lawful  for  the  court,  upon  the 
agreement  of  the  parties,  to  appoint  suitable  persons  as  commissioners, 
to  assign  and  deliver  to  the  widow,  by  metes  and  bounds,  the  portion 
of  the  estate  to  which  she  shall  be  entitled,  as  aforesaid  ;  And  the  re¬ 
port  of  such  commissioners,  being  approved  by  the  court,  shall  be 
conclusive  upon  the  parties,  their  heirs  and  assigns. 

Section  80.  If  the  estate  of  which  dower  shall  be  demanded  as  a- 
foresaid,  consists  of  different  tenements,  which  cannot  conveniently  be 
divided  without  prejudice,  so  as  to  assign  the  widow,  by  metes  and 
bounds,  her  just  proportion  thereof,  as  aforesaid,  it  shall  be  lawful  for 
the  sheriff  or  commissioners  to  assign  the  widow  her  dower  therein, 
as  nearly  as  it  can  be  done  without  prejudice  to  the  estate  by  divi¬ 
sion  :  And  thereupon,  they  shall  assess,  or  cause  to  be  assessed,  such 
annual  sum  upon  the  part  allotted  to  her,  or  upon  the  part  remaining 
to  the  defendant,  in  favor  of  the  other  part,  as  shall  be  necessary  to 
equalize  them  according  to  the  respective  rights  of  the  parties  :  And 
if  such  assignment  shall  be  approved  and  confirmed  by  the  court,  the 
payment  of  the  annual  sum,  assessed  as  aforesaid,  may  be  enforced 
by  distress  or  otherwise,  as  renls  in  this  commonwealth  are  usually 
recovered. 

III.  Of  Contribution. 

Section  51.  Whenever  several  persons  shall  be  liable,  at  law  or 
in  equity,  to  contribute  out  of  any  portion  of  their  respective  real 
estates,  towards  the  payment  or  discharge  of  any  judgment,  lien, 
rent,  or  other  burthen,  charged  or  being  thereon,  or  towards  the  ex¬ 
pense  of  repairing,  maintaining  or  preserving  any  property  or  estate, 
owned  in  common  or  together,  it  shall  be  lawful  for  such  persons,  and 
every  of  them,  to  have  against  each  other  a  writ  of  contribution,  to 
ascertain  and  settle  the  proportion  or  share  of  such  judgment,  lien, 
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rent,  burthen  or  expense,  falling  to  them  upon  their  estates  respective¬ 
ly,  and  to  compel  the  payment  thereof  from  time  to  time,  or  at  such 
time  as  the  same  shall  become  payable,  and  he  enforced. 

Section  8  .  The  writ  of  contribution  shall  in  such  cases  be  made 
according  to  the  following  form,  to  wit: 

[l.  s.]  County,  ss. 

The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  said  county,  Greeting: 

Whereas,  A.,  B.  and  C.,  late,  &c.  hold  together  and  undivided, 
(or  in  severalty  as  the  case  may  be)  tracts  of  lands  or  mes¬ 

suages  (as  the  case  may  be ,)  situate,  &c.  (describing  the  same  with 
reasonable  certainty,), which  said  tracts,  &c.  are  subject  to  the  lien  of 
a  mortgage  (or  judgment.,  specifying  the  nature  of  the  lien)  as  the 
said  A.  saith  (or  otheiwisr ,  >eciting  brief  y  the  cause  of  action  ac¬ 
cording  o  the  p  eceding  section:)  Therefore,  we  command  you,  that 
you  summon  B.  and  C.,  and  the  tenants  of  the  said  lands  to  them 
belonging  as  aforesaid,  so  that  they  be  and  appear  at  our  court  of 
to  be  holden  at  in  and  for  said  countv,  on  the 

day  of  next,  then  and  there  to  shew  cause,  if  any  they 

have,  w  hv  contribution  towards  the  payment  of  the  said  lien  (or 
otherwise  as  the  ca  e  may  be)  should  not  be  assessed  and  adjudged 
against  their  respective  tracts  (“ or  purparts”)  or  (as  the  case  may 
be,  u  against  them  respect  i>  elyf)  as  equity  and  justice  shall  require; 
and  have  you  then  and  there  this  writ.  Witness,  &c. 

Section  s8.  The  writ  aforesaid  shall  be  issuable  out  of  the  Court 
of  Common  Pleas,  or  out  of  the  District  Court  of  the  county  in  which 
any  part  of  such  real  estate  may  situate,  and  it  shall  be  served 
upon  the  defendants  therein,  whether  residing  within  this  Common¬ 
weal  di  or  elsewhere,  in  the  manner  provided  or  allowed  in  the  case  of 
writs  of  partition:  Provided,  That  if  all  the  defendants  shall  reside 
in  a  county  in  which  any  part  of  such  estate  is  situate,  the  writ  shall 
be  issued  as  aforesaid  within  such  county,  and  not  elsewhere. 

Section  8  .  Whenever  any  action  for  contribution  as  aforesaid 
shall  be  commenced  in  any  one  county,  no  other  action  of  contribution 
for  the  same  cause  shall  be  instituted  during  the  pendency  thereof  in 
any  other  county. 

Section  8a.  Judgment  for  default  of  appearance  shall  not  be  taken 
against  any  defendant,  except  in  the  manner  and  according  to  the 
ru!e>  provided  in  the  case  of  the  action  of  partition. 

Section  88.  The  plaintiff  in  such  writ  shall  in  a  declaration  or  state¬ 
ment  to  be  filed  in  pursuance  thereof,  describe  the  property  or  estate 
subject  to  such  lien  or  duty,  and  the  amount  or  extent  of  such  lien  ;  he 
shall  also  aver  therein  all  other  facts  necessary  to  shew  the  liability 
as  aforesaid  of  the  parties  respectively  to  make  the  contribution  re¬ 
quired. 

Section  q7.  The  defendants  in  such  writ  may  aver  by  way  of  plea 
or  answer  thereto,  any  legal  or  equitable  defence  which  they  may  have 
again  t  tne  liability  alleged,  or  any  part  thereof;  and  thereupon  the 
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parlies  respectively  shall  reply,  rejoin,  or  otherwise  plead  in  due  course 

until  they  shall  come  to  an  issue  as  in  other  cases. 

•/ 

Section  tf  .v.  Whenever  it  shall  be  necessary  in  such  proceedings  to 
ascertain  the  value  of  any  real  estate  either  at  the  time  of  such  valua¬ 
tion  o  -  at  any  former  time — also,  whenever  it  shall  be  nece  sary  to 
asce  a  the  necessity  for  and  expense  of  repairing,  maintaining  or 
pres-  :ng  any  property  owned  by  the  parties  in  common  as  afore¬ 
said  .  shall  be  the  duty  of  the  court  to  appoint  such  one  or  more  com¬ 
pete;  ersons  commissioners  for  the  purpose,  as  all  parlies  interested 
shal:  minate  ;  but  if  the  parties  shall  not  agree  upon  a  nomination, 

it  sh  be  lawful  for  the  court  to  appoint  such  competent  persons  for 
that  pose  as  they  shall  think  proper. 

S  >n  89.  The  court  shall  in  their  judgment  or  decree  settle  and 
dele.  .  ;  l.je  according  to  the  liabilities  of  the  parties,  by  reason  of  their 
resp  re  estates  as  aforesaid,  the  proportions  or  shares  which  each 
of  lli  *:  ought  to  pay  towards  the  discharge  of  such  lien,  charge,  or 
other  .  irden  or  expense,  and  cause  such  judgment  or  decree  to  be  en¬ 
tered  at  length  upon  the  record;  and  such  judgment  or  decree  shall 
ensu  to. the  benefit  of  all  persons  party  thereto,  their  heirs  and  as¬ 
sign^ 

S  ebon  9  If  the  proceeding  shall  be  had  for  the  purpose  of  re¬ 
pair  nuintaining  or  preserving  any  common  property  as  aforesaid, 

and  :ourt  shall  be  satisfied  of  the  necessity  thereof,  they  shall  in 

thei  i  ;ment  or  decree  declare  that  if  the  defendants  shall  not  join 
with  .f-tintiff  in  making  such  repairs  within  such  time  after  notice 
of  s'  decree  as  they  shall  therein  decree,  the  plaintiff  may  cause 
the  r  :  ■  decreed,  to  be  made  at  the  common  expense  of  ail  the 

part  ;ound. 

S  :i  9  ! .  If  any  person,  plaintiff  or  defendant  as  aforesaid,  shall 
at  ar  time  after  such  judgment  or  decree,  pay  more  than  his  just 
shat-  of  my  such  charge  or  lien  after  the  same  shall  have  become  due 
and  :ov.  hie,  it  shall  be  lawful  for  the  court  upon  proof  of  the  fact 
and  ...  r  due  notice  to  the  other  parties  liable,  to  award  an  execution 
or  ex  .  ions  upon  such  judgment  in  favor  of  such  person,  against  the 
othe.  }  :ies  liable  thereto,  and  being  in  default  severally  and  in  pro- 
port:-:  t  )  their  respective  liabilities  ascertained  as  aforesaid,  in  the 

manner  foil  owing;  to  wit : 

{ — * 

1.  if  su eh  judgment  shall  be  rendered  for  a  contribution  towards  the 
paynvv  of  a  judgment,  mortgage,  or  oilier  lien,  or  charge,  payable  in 
a  gr  ■  tin.  execution  thereof  shall  be  had  by  a  writ  o  ['  fieri  facias, 
to  be  vied  of  such  of  the  real  estate  of  the  defendant  in  such  execu¬ 
tion,  ~  a  ill  be  subject  to  such  lien,  or  charge,  and  not  by  a  writ  in 
any  her  form:  And  no  inquisition  for  the  condemnation  of  such 
real  estate  shall  in  such  case  be  necessary,  nor  be  allowed  to  the  de¬ 
fendant. 

2.  If  any  part  of  the  estate,  subject  to  such  lien,  shall  be  situated  in 
any  other  county,  the  execution  aforesaid  may  be  issued  into  such 
coun  nd  in  such  case,  it  shall  be  executed  upon  such  estate  and 
return-,  n  the  manner  allowed  in  cases  of  testatum  writs  of  fieri  facias. 
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except  that  no  inquision  for  the  condemnation  of  such  estate  shall  be 
necessary. 

3.  If  the  judgment  or  decree  as  aforesaid,  shall  be  rendered  for  con¬ 
tribution  towards  the  payment  of  a  rent  or  other  charge  upon  such  real 
estate,  accruing  and  becoming  payable  from  time  to  time,  the  party  en* 
titled  to  execution  as  aforesaid,  may  enforce  contribution  by  a  distress, 
or  he  may  have  such  other  remedies  thereon  against  the  other  parties 
in  default,  as  the  holder  of  such  rent  or  other  charge  might  have. 

4.  If  the  judgment  or  decree  shall  be  for  the  repairing,  maintaining 
or  preserving  common  property,  as  aforesaid,  and  the  expense  thereof 
shall  have  been  incurred  by  the  plaintiff,  after  default  of  the  defendant 
to  comply  with  the  judgment  or  decree  as  aforesaid,  it  shall  be  lawful 
for  the  court,  after  due  proof  that  such  expense  has  been  properly  in¬ 
curred,  and  of  the  amount  thereof,  to  award  an  execution  or  executions, 
according  to  the  tenor  of  such  judgment  or  decree,  for  such  Sum  as 
shall  re-imburse  him  for  the  amount  expended  beyond  his  proper  pro¬ 
portion,  to  be  levied  of  the  real  or  personal  estate  of  the  defendant,  as 
in  other  cases. 

Section  92.  Whenever  any  part  of  the  real  estate,  subject  to  any 
lien  or  charge  as  aforesaid,  shall  be  sold  by  process  of  law,  for  the 
payment  of  such  lien  or  charge,  or  any  part  thereof,  before  any  pro¬ 
ceedings  for  contribution  shall  be  had  as  aforesaid,  it  shall  be  lawful 
for  the  parties,  or  any  of  them,  to  proceed  to  ascertain  and  settle  their 
respective  proportion  of  such  lien  or  charge,  in  the  manner  hereinbefore 
provided. 

Section  93.  If  the  proceeds  of  such  sale  shall  be  sufficient  to  dis¬ 
charge  the  whole  of  such  lien,  or  more  than  the  proper  share  or  pro¬ 
portion  thereof,  it  shall  be  lawful  for  the  owner  of  the  part  which  shall 
have  been  sold,  to  have  execution  as  aforesaid,  until  he  shall  be  re¬ 
imbursed  the  sum  levied  more  than  his  proper  share. 

Section  94.  The  like  proceedings  may  also  be  had,  to  ascertain  and 
settle  the  respective  proportions  of  any  lien  or  charge  belonging  to  a 
creditor  or  creditors  as  aforesaid,  after  the  same  shall  have  been  wholly 
paid  by  the  owners  of  any  portion  of  the  estate,  subject  thereto  as 
aforesaid,  and  to  enforce  a  contribution  as  aforesaid  towards  the  same, 
according  to  the  liabilities  of  the  parties  respectively,  after  the  same 
shall  have  become  due  and  payable. 

Section  95.  Whenever  the  person  entitled  to  the  benefit  of  any  lien 
or  charge  as  aforesaid  may,  by  the  principles  and  practice  of  a  court 
of  chancery,  be  restrained  to  have  satisfaction  thereof  out  of  a  part  of 
the  estate  charged  ;  or,  whenever  he  may  be  required,  as  aforesaid,  to 
resort  to  and  exhaust  a  part  or  parts  of  such  estate  in  succession,  be¬ 
fore  he  shall  resort  to  another  part  or  parts  thereof;  also,  whenever 
he  may  be  enjoined  to  levy  the  same  upon  the  whole  of  the  estate  sub¬ 
ject  thereto,  it  shall  be  lawful  for  the  court  to  award  process  against 
him,  to  appear  in  court  and  shew  cause,  if  any  he  shall  have,  why  he 
should  not  be  so  restrained  or  enjoined  by  judgment  of  the  court. 

Section  96.  The  writ  aforesaid  shall  be  awarded  upon  a  bill  or  pe¬ 
tition  previously  filed,  verified  by  affidavit ;  and  it  shall  be  served  up- 
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on  the  defendant  therein,  in  the  manner  provided  for  the  service  of  a 
writ  of  summons  in  partition. 

Section  97.  The  defendants  in  such  writ  may  aver,  by  way  of  plea 
or  answer  to  such  bill  or  petition,  any  defence  which  he  may  have 
against  the  same ;  and  thereupon,  the  parties  may  reply,  rejoin,  or 
otherwise  plead,  in  due  course,  until  they  shall  come  to  an  issue  as  in 
other  cases. 

Section  93.  If  the  defendant  should  make  default  of  appearance,  and 
the  facts  averred  in  such  bill  or  petition  be  sufficient  as  aforesaid, 
the  court  shall,  by  a  decree,  enjoin  or  restrain  the  defendant,  as  the 
equity  of  the  case  may  require,  until  such  defendant  shall  appear  and" 
shew  cause  as  aforesaid,  and  until  such  decree  shall  be  dissolved. 

Section  99.  Any  party  aggrieved  by  the  judgment  or  by  any  decree 
of  the  court  made  as  aforesaid,  may,  within  three  years  thereafter, 
appeal  therefrom  to  the  Supreme  Court ;  or,  he  may  remove  the  re¬ 
cord  by  a  writ  of  error  for  the  revision  of  errors  apparent  upon  the 
record,  in  like  manner  as  in  other  cases. 

IV.  Of  Waste. 

Section  100.  If  any  tenant  for  life,  or  tenant  under  a  writ  of  Libf- 
rari  Facia* ,  or  tenant  for  years,  shall  commit  waste  during  their  res¬ 
pective  estates  or  terms,  in  the  lands  or  tenements  holden  by  them  res¬ 
pectively,  such  tenant  shall  be  liable  to  an  action  of  waste. 

Provided ,  that  nothing  herein  contained  shall  extend  to  a  tenant  in 
tail,  after  the  possibility  of  issue  extinct. 

Section  101.  If  any  such  tenant  shall  let  or  grant  his  estate,  and, 
.notwithstanding,  retain  possession  of  the  lands  or  tenements,  and 
take  the  profits  to  his  proper  use,  and  commit  waste  therein,  he  shall 
be  liable  to  an  action  of  waste. 

Section  102.  If  any  guardian  shall  commit  waste  in  the  lands  or 
tenements  of  his  ward,  he  shall  be  liable  to  an  action  of  waste,  at  the 
suit  of  his  ward,  either  before  or  after  the  wardship  shall  cease. 

Section  103.  If  a  joint  tenant,  co-parcenee  or  tenant  in  common, 
shall  commit  waste  of  the  joint  or  common  estate,  such  tenant  shall 
be  liable  to  an  action  of  waste,  at  the  suit  of  his  or  her  co-tenant  or  co- 
tenants. 

Section  104.  The  heirs  of  any  person  deceased,  whether  minors  or 
of  full  age,  may  maintain  an  action  of  waste  as  aforesaid,  as  well  for 
waste  done  in  the  time  of  their  ancestor,  as  in  their  own  time. 

Section  105-  All  persons  having  successive  estates  for  life,  or  in  fee, 
in  the  remainder  or  reversion  of  any  lands  or  tenements,  may  join  in 
an  action  of  waste,  against  a  tenant  for  years  or  for  life,  of  such  lands 
or  tenements,  who  shall  commit  waste  therein. 

Section  106.  If  the  tenant  of  an  intermediate  estate  for  life,  as  afore¬ 
said,  shall  refuse  to  join  with  the  reversioner  or  remainder  man  in  fee 
in  such  writ,  such  remainder  man  or  reversioner  may  maintain  an 
action  in  his  own  name,  for  the  recovery  of  the  place  wasted  and  dam¬ 
ages,  as  aforesaid,  notwithstanding  such  intermediate  estate :  Prow- 
>dfdt  nevertheless,  that  the  tenant  of  such  intermediate  estate  shall  be 
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admitted  to  his  estate  whenever,  by  the  limitation  thereof,  the  same 
shall  vest  in  him  in  possession. 

Section  107.  The  writ  of  waste  shall  be  made  according  to  the  fol¬ 
lowing  form,  to  wit ; 

[l.s.]  The  Commonwealth  of  Pennsylvania, 

County,  ss»  To  the  sheriff  of  said  county,  greeting  : 

We  command  you  that  you  summon  A,  late  of  &c.  to  ap¬ 
pear  before  our  court  of  to  be  holden  at  in  and  for 

said  county,  on  the  day  of  ,  then  and  there  to  an¬ 

swer  B  of  a  plea,  wherefore  he  hath  committed  waste  in  a  certain  mes¬ 
suage  and  tract  of  land,  with  the  appurtenances,  situate  in 
containing  bounded  by  [or  otherwise,  descri¬ 

bing  with  reasonable  certainty  the  tenement  in  which  the  waste  is  ah 
leged]  which  the  said  A  holds  [or  if  the  estate  of  the  tenant  had  expi¬ 
red  whc  i  suit  was  brought ,  say  hcldfj  for  a  term  of  years  of  the  said 
B,  [or  for  term  of  lijc  btj  the  curtesy ,  in  dower  in  common  or  other¬ 
wise ,  according  to  the  tenure .]  of  the  inheritance  of  to  the 

injury  of  ,  as  he  saith  :  And  have  you  then  there  this 

writ.  Witness,  &c. 

Section  1 08.  The  writ  aforesaid  shall  be  served  upon  the  defend¬ 
ant,  whether  residing  within  this  commonwealth  or  elsewhere,  in  the 
manner  provided  in  the  case  of  writs  of  partition  :  And  judgment  for 
default  of  appearance  against  the  defendant,  shall  not  be  rendered,  ex¬ 
cept  in  the  manner  and  according  to  the  rules  provided  in  the  case  of 
judgments  for  default  of  appearance  in  the  action  of  partition. 

Section  Of.  No  action  of  waste  shall  abate  by  reason  of  the  death 
of  any  person  party  thereto,  either  as  a  plaintiff  or  defendant ;  but  the 
persons  succeeding  to  the  estate  of  the  decedent,  may  be  made  party 
in  his  place,  in  the  manner  practised  and  allowed  in  other  cases. 

Section  tie.  In  case  of  the  death  of  a  defendant  who  is  tenant  for 
life  of  the  estate  wasted,  pending  the  same,  the  personal  representatives 
of  such  defendant  may  be  made  party  thereto,  in  the  manner  afore¬ 
said  ;  and  further  proceedings  may  be  had  therein  against  them  for 
the  recovery  of  damages:  But  in  such  case,  no  judgment  shall  be 
rendered  to  recover  the  place  wasted. 

Section  ill.  The  plaintiff  in  such  writ  shall,  in  his  declaration, 
specif;  the  nature  and  extent  of  the  Waste  of  which  he  complains,  and 
the  place  or  places  at  which  the  same  was  committed ;  and  in  aver¬ 
ring  his  title  to  the  premises,  it  shall  be  sufficient  for  him  to  declare, 
generally,  that  he  was  seized  of  the  premises  and  demised  the  same  to 
the  defendant,  if  such  be  the  case,  or  that  the  remainder  or  reversion 
(as  the  case  may  be,  after  the  particular  estate  in  the  premises,)  is 
vested  in  him  or  in  his  wife,  as  the  case  may  be,  (by  descent,  devise 
or  conveyance,  or  otherwise,  asAhe  case  may  be,)  from  the  person 
last  seized  of  the  inheritance. 

Section  1 1  2.  The  general  issue  in  the  action  of  waste,  shall  he  upon 
the  plea  of  not  guilty  ;  under  which  the  defendant  may  give  in  evi¬ 
dence,  any  thing  to  show  that  waste  has  not  been  committed*  as  alleg- 
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ed  in  the  declaration;  bat  such  plea  shall  be  taken  to  admit  the  title 
of  the  plaintiff,  as  set  forth  in  the  declaration. 

Section  t  I  i.  It  shall  be  sufficient  for  the  defendant  in  a  special  plea 
in  bar  of  the  action,  denying  the  plaintiff’s  seizin  as  alleged,  to  aver 
generally,  that  the  title  to  the  premises,  either  in  possession,  reversion 
or  remainder,  is  in  himself,  or  some  person  other  than  the  plaintiff, 
naming  such  person  :  and  if  such  plea  be  pleaded,  it  shall  be  necessary 
for  the  plaintiff  to  prove  the  title  to  be  in  him,  as  averred  in  the  dec¬ 
laration. 

Provided ,  that  nothing  herein  contained,  shall  be  taken  to  author¬ 
ize  a  tenant  by  demise,  to  dispute  the  title  of  his  landlord,  further  than 
he  is  now  authorized  to  do  by  law. 

Section  114.  If  the  action  be  against  a  tenant  for  life  or  years,  as 
aforesaid,  the  jury  shall  by  their  verdict,  find  the  place  wasted,  and. 
also,  whether  the  waste  was  voluntary  or  permissive  ;  and  they  shall 
also  assess  the  damages  sustained  by  the  plaintiff. 

Section  1 15.  If  the  jury  shall  find  that  the  waste  was  volun'ary , 
the  court  shall  adjudge  that  the  plaintiff  recover  the  place  wasted,  with 
treble  the  damages  assessed  and  the  costs. 

Section  115.  If  the  jury  shall  find  that  the  waste  was  permissive 
only,  the  court  shall  adjudge  that  the  defendant  repair  the  premises 
wasted,  within  such. time  as  they  shall  deem  reasonable,  and  pay  the 
damages  assessed,  as  aforesaid,  and  the  costs,  and  in  default  of  the 
defendants  compliance  therewith,  they  shall,  upon  motion,  award  ex¬ 
ecution  to  recover  the  place  wasted,  and  to  levy  treble  the  damages 
assessed  and  costs,  as  aforesaid. 

Section  117.  If  the  waste  have  been  committed  in  any  building,  or 
in  or  upon  a  tract  or  lot  of  land,  and  the  judgment  of  the  court  be  that 
the  plaintiff  recover  the  place  wasted,  he  shall  be  entitled  to  recover 
the  part  thereof  in  which  the  waste  shall  have  been  committed,  if  it 
can  be  conveniently  divided  from  the  remainder  of  the  same;  but  if 
it  cannot  conveniently  be  so  divided,  then  the  plaintiff  shall  be  entitled 
to  recover  the  whole  of  the  building,  or  of  the  tract  or  lot,  in  or  upon 
which  the  waste  shall  have  been  committed,  or  of  so  much  thereof  as 
can  be  conveniently  separated  from  the  remainder,  as  aforesaid. 

Section  1  18.  The  writ  to  deliver  seizin  of  the  place  wasted  in  exe¬ 
cution  of  a  judgment  as  aforesaid,  shall  be  made  according  to  the  fol¬ 
lowing  form,  to  wit : 

[L.  Sf]  County,  ss. 

The  Commonwealth  of  Pennsvlvania, 

To  the  sheriff  of  said  county,  greeting  ; 

Whereas  A.,  late,  &c.  was  summoned  to  appear  in  ourt  court  of 
to  answer  B.  of  a  plea,  wherefore  and  [reciting  the  substance 
of  the  writ  oj  summons.]  And  whereas  afterwards  such  proceedings 
were  had  in  our  said  court  that  the  said  B.  recovered  his  seizin  against 
the  said  A.  in  the  place  wasted,  to  wit ;  in,  &c.  [describing  the  place 
wasted  as  found  by  the  vfrd  ct.]  Therefore,  we  command  you  that 
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taking  with  you  A.  B.  C.  &c.  [setting  forth  the  names  of  all  the  jurors 
m  the  cause,]  the  jurors  empannellcd  to  try  the  said'  action,  or  at  least 
six  of  them,  you  cause  without  delay  full  seizin  of  the  said  place  wast¬ 
ed  to  be  delivered  to  the  said  B.  in  the  view  of  the  jurors  who  shall  be 
present,  if  in  the  opinion  of  such  jurors,  or  of  six  of  them,  the  said 
place  wasted  can  conveniently  be  separated  and  divided  from  the  re¬ 
mainder  of  the  said  building  [or  tenement ,  describing  it  as  the  case 
may  require.]  But  if  in  the  opinion  of  the  said  jurors  it  cannot  be  so 
separated  and  divided,  then  that  you  cause  full  seizin  to  be  delivered 
as  aforesaid  of  the  whole  of  such  building  or  other  tenement,  or  of  so 
much  thereof  as  the  said  jurors  or  six  of  them  shall  designate.  And 
how  you  shall  have  executed  this  writ,  make  known  to  our  said  court 
at  on  the  day  of  next.  And  have  you  then  there 

this  writ.  Witness*,  &c. 

Section  119.  If  the  place  wasted  shall  be  gecevered  in  an  action 
brought  by  persons  having  successive  estates  for  lile  or  in  fee  in  the 
remainder  or  reversion  thereof,  such  place  shall  be  held  and  enjoyed 
by  them  in  succession,  according  to  their  respective  estates.  And  the 
damages  which  shall  be  recovered  in  such  case  s  hall  be  apportioned 
between  them  by  the  court,  according  to-the  nature  of  the  waste  done 
and  the  relative  value  of  their  respective  estates,  or  otherwise  accord¬ 
ing  to  the  rules  of  equity. 

Section  1  20.  If  the  defendant  be  a  guardian  and  the  action  shall  be 
brought  by  the  ward  before  he  shall  be  of  full  age,  the  court  shall, 
whether  such  waste  be  voluntarj'-  or  permissive,  adjudge  that  the  ward 
recover  his  real  estate  from  the  hands  of  such  guardian,  and  treble 
the  damages  assessed  by  the  jury  and  the  costs  ;  and  the  judgment  of 
the  court  in  such  case  shad  be  certified  into  the  Orphans’  Court  hav¬ 
ing  jurisdiction  over  such  guardian,  in  order  that  he  maybe  removed 
by  such  court  from  the  guardianship  and  a  successor  appointed;  and 
the  guardian  so  appointed  shall  be  entitled  to  have  execution  in  the 
name  of  the  ward  of  the  judgment  as  aforesaid. 

Section  12  .  If  the  action  against  the  guardian  as  aforesaid  shall 
be  brought  by  the  ward  after  he  shall  have  become  of  lull  age,  the 
court  shall  adjudge  that  the  ward  recover  against  him  treble  the  dama¬ 
ges  assessed  as  aforesaid,  and  the  costs. 

Section  12:?.  If  judgment  be  had  against  a  joint-tenant,  co-parce¬ 
ner  or  tenant  in  common  as  aforesaid,  it  shall  be  lawful  for  the  court, 
with  the  assent  of  the  plaintiffs,  to  assign  to  the  defendant  his  part  of 
such  common  estate  in  severalty  at  the  place  wasted,  to  be  apportioned 
and  set  ofF  to  him  at  his  proper  costs  by  the  sheriff  and  by  an  inquest, 
in  the  manner  practiced  in  cases  of  partition. 

Section  1  5.  In  case  of  an  assignment  in  severalty,  at  the  place 
wasted  as  aforesaid,  the  part  assigned  shall  be  estimated  at  the  full 
value  thereof  as  it  was  before  such  waste  was  done;  and  the  sheriff 
making  such  an  assignment  shall  also  return  as  aforesaid  whether  any 
waste  shall  have  been  done  by  the  defendant  in  any  other  part  of  the 
common  estate  besides  that  so  assigned  to  him,  and  if  so,  the  damages 
occasioned  by  such  waste. 
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Section  1  *4.  Upon  the  return  of  the  sheriff  as  aforesaid,  if  it  shall 
appear  that  the  place  wasted  is  more  than  the  proper  portion  of  the  de¬ 
fendant,  assigned  as  aforesaid,  the  court  shall  give  judgment  for  the 
plaintiffs  to  recover  thrice  the  damages  done  in  such  parts  of  the  com¬ 
mon  estate  as  shall  not  be  assigned  and  delivered  to  the  defendant  as 
aforesaid. 

Section  125.  If  a  part  of  the  common  estate  as  aforesaid,  cannot  be 
assigned  to  the  defendant  without  prejudice  to  or  spoiling  the  whole 
estate,  it  shall  be  lawful  for  the  court,  upon  the  application  of  the  plain¬ 
tiff,  to  order  that  the  whole  estate  shall  be  sold,  in  the  manner  provi¬ 
ded  in  like  cases  in  the  action  of  partition  ;  and  in  such  case  the  por¬ 
tion  of  the  proceeds  of  sale  which  shall  belong  to  the  defendant  shall 
be  applied,  so  far  as  necessary,  towards  satisfaction  of  the  damages 
and  costs  recovered  in  the  action  against  him. 

Section  126.  In  case  the  estate  shall  not  be  sold,  nor  a  part  there¬ 
of  assigned  to  the  defendant  as  aforesaid,  the  court  shall,  upon  the  ap¬ 
plication  of  the  plaintiffs  or  any  of  them,  award  a  writ  of  estrtpement. 
In  the  manner  allowed  by  law  in  other  cases,  which  may  be  dissolved 
on  the  defendant’s  giving  security  not  to  commit  further  waste. 

Section,  127.  If  judgment  be  given  against  the  defendant  for  default 
of  appearance,  or  of  pleading,  or  upon  demurrer  or  otherwise,  except 
upon  verdict  as  aforesaid,  the  court  shall  proceed  to  inquire  by  a  jury 
into  the  nature  and  extent  of  the  waste  done,  in  like  manner  as  if  the 
defendant  had  appeared  and  pleaded  the  general  issue,  and  thereupon 
they  shall  give  the  like  judgment  as  upon  a  verdict  had  upon  the  gene¬ 
ral  issue  as  aforesaid. 

V.  Or  Estrepement. 

Section  128.  A  writ  of  atrepevient  may  be  issued,  to  prevent  the 
commission  of  waste,  in  any  of  the  following  cases,  to  wit  : 

1.  In  any  action  of  wastr. 

2.  In  any  action  of  dower . 

3.  In  anv  other  action  which  mav  be  brought  for  the  recovery  of 
lands  or  tenements,  in  respect  to  which  waste  has  been  done  or  mav 
'be  apprehended. 

4.  Upon  the  petition  of  the  owner  of  any  lands  or  tenements  de¬ 
mised  for  years,  or  from  year  to  year,  or  at  will,  during  the  continu¬ 
ance  of  the  demise,  or  after  the  expiration  thereof. 

5.  Upon  the  petition  of  the  purchaser  of  any  lands  or  tenements  at 
a  sheriff’s  or  coroner’s  sale,  at  any  time  after  he  shall  have  been  de¬ 
clared  the  highest  bidder,  by  the  sheriff  or  coroner. 

6.  Upon  the  petition  of  the  mortgagee  of  -any  lands  or  tenements. 

7.  Upon  the  petition  of  any  judgment  creditor,  after  the  lands  or 
tenements  bound  by  his  judgment  have  been  levied  upon  bv  execution. 

Section  1 29.  A  writ  bf  estrepement  may  also  be  issued,  in  the  man¬ 
ner  hereinafter  provided,  to  prevent  the  working  of  any  quarry  or 
mine,  in  all  cases  where  an  action  shall  be  depending  for  the  recovery 
of  the  lands  or  tenements  in  w'hich  such  quarry  or  mine  may  be. 
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Section  150.  The  writ  aforesaid  may  be  issued  by  the  prothonotary, 
of  course,  and  without  the  allowance  of  the  court  of  of  a  judge,  after 
an  affidavit  filed,  in  the  manner  hereinafter  provided,  in  all  cases  where 
the  same  shall  be  issued  in  any  action  depending  as  aforesaid. 

Section  1 3  1 .  But  no  such  writ  shall  be  issued  to  prevent  the  work¬ 
ing  of  any  quarry  or  mine,  until  the  term  next  succeeding  that  to  which 
the  action  shall  have  been  commenced  ;  unless  the  plaintiff  in  such 
action,  or  some  credible  person  knowing  the  fact,  shall  make  oath 
hr  affirmation  that  the  quarry  or  mine  in  question  was  opened  subse¬ 
quently  to  the  commencement  of  such  action.  m 

Section  132.  Nor  shall  such  writ  in  any  case  be  issued,  unless  the 
person  requiring  the  same,  or  some  credible  person  knowing  the  fact, 
shall  make  oath  or  affirmation — 

1.  That  the  defendant  in  the  action,  or  other  person  in  possession 
of  the  premises  has  committed,  or  is  committing  waste  or  destruction 
therein  ;  or, 

2.  That  such  defendant  or  person  has  allowed  or  doth  allow  waste 
or  destruction  to  he  committed  by  others;  or, 

3.  That  such  defendant  or  person  has  threatened  to  commit  waste 
or  destruction  as  aforesaid,  and  that  there  is  reason  to  believe  thaUthe 
.same  will  be  committed,  unless  restrained  by  law. 

Section  1  33.  II’  the  writ  of  estrepcment  shall  be  required  to  prevent 
the  working  of  any  quarry  or  mine,  which  shall  have  been  opened 
previously  to  the  institution  of  the  suit  in  which  such  writ  shall  be 
issued,  the  plaintiff  shall,  in  addition  to  the  affidavit  required  as  afore¬ 
said,  make  oath  or  affirmation,  that  the  title  to  the  premises  in  ques¬ 
tion  is,  as  he  verily  believes,  vested  in  him ;  and  the  attorney  of  the 
plaintiff  shall  certify,  that,  so  far  as  it  is  known  to  him,  the  title  or 
right  of  possession  is,  in  his  opinion,  vested  in  the  plaintiff. 

Section  154.  Such  oath  or  affirmation  shall,  in  all  cases,  be  reduced 
to  writing,  and  filed  of  record,  at  or  before  the  issuing  of  the  writ  of 
estrepcment :  it  may  be  made  before  an}'  judge  of  any  court  of  record 
of  this  Commonwealth :  or,  in  case  such  writ  shall  be  issued  in  an 
action  depending  as  aforesaid,  before  the  prothonotary  of  the  court  is¬ 
suing  such  writ. 

Section  135.  The  writ  aforesaid  may  be  directed  to  the  sheriff,  and 
to  the  defendant  in  the  action,  or  person  in  possession  as  aforesaid 
his  servants  and  agents,  according  to  the  following  form,  to  wit : 

[irt  s]  ss.  The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  said  county,  Greeting  : 
Whereas,  an  action  of  has  been  commenced  in  our  court 

of  by  A.  B.  against  C.  D.,  for  a  certain  tract  of  land,  situ¬ 
ate  in  [describing  the  premises  with  reasonable  certainty, 

as  in  the  principal  action ,]  which  said  action  is  still  undetermined, 
for,  in  case  the  writ  shall  be  issued  upon  a  petition  as  aforesaid ,  then 
recite  the  substance  of  i he  petition .]  And  whereas,  we  have  received 
complaint  that  the  said  C.  D.,  and  the  servants  of  the  said  C.  D.  and 
others  by  him  employed,  daily  do  commit  [or  ‘hath  committed,’  or  ‘hath 
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threatened  to  commit,’  or  oth'rw  'sc,  adapting  ilic  allegation  of  the  writ 
to  the  cast ]  waste  in  the  said  lands  and  tenements,  to  the  great  damage  of 
the  said  A.  B.  :  Therefore,  we  command  you,  the  said  sheriff,  that  you 
strictly  prohibit  the  said  C.  D.,  his  servants, and  others  employed  by  him, 
to  commit  or  do  waste  in  the  lands  or  tenements  aforesaid  :  And  further, 
we  command  you,  the  said  C.  D,  [ E .  F.,  G.  H.,  t^c.]  that  you  do  net 
commit  or  cause  Tor  allow'l  any  waste  to  be  committed  in  the  lands 
or  tenements  aforesaid,  pending  the  action  aforesaid,  [or,  if  the  writ 
be  issued  upon  a  petition ,  until  this  writ  shall,  in  due  course  of  law, 
be  dissolved.]  Witness,  dec. 

Section  13(5.  Every  writ  of  estrepement,  awarded  in  any  action  as 
aforesaid,  shall  continue  in  force  until  such  action  shall  be  determined^ 
unless  the  same  shall  be  previously  dissolved  by  the  court :  and  every 
such  writ  awarded,  where  no  action  shall  be  depending  as  aforesaid, 
shall  continue  in  force  until  it  shall  be  dissolved  by  the  court  from 
which  it  snail  have  been  issued. 

Section  .  3T.  If  the  party,  tenant,  or  other  person,  to  whom  such 
writ  of  estrepement  shall  be  directed  as  aforesaid,  commit  waste,  after 
due  service  thereof  upon  him,  it  shall  be  lawful  for  the  plaintiff,  or 
person  on  whose  behalf  such  writ  was  issued,  upon  affidavit  of  that 
fact,  to  have  a  writ  of  capias  against  such  defendant,  tenant,  or  other 
person,  to  answer  as  well  to  the  Commonwealth  for  the  contempt  oi 
such  process,  as  to  the  party,  for  the  trespass  and  waste  done  as  afore¬ 
said  :  and  upon  such  writ,  the  like  proceedings  may  be  had  as  upon 
other  writs  of  capias  ad  respondendum . 

Section  13  .  Upon  the  return  of  the  writ  aforesaid,  the  plaintiff 
may  file  a  declaration  against  the  defendant,  and  thereupon  proceed  to 
judgment,  to  recover  damages  for  any-  waste  done  by  the  defendant, 
after  due  service  of  the  writ  of  estrepement,  and  previously  to  the 
issuing  of  such  writ  of  capias ,  together  with  costs  of  suit. 

Section  139.  The  like  proceedings  may  be  had  from  time  to  time, 
as  often  as  may  be  necessary,  against  any  person  to  whom  any  writ 
of  estrepement  shall  he  directed  as  aforesaid,  if  such  person  shall  con¬ 
tinue  to  commit  waste  after  the  issuing  of  any  previous  writ  of  capias 
as  aforesaid. 

Section  140.  But  no  execution  shall  be  issued  to  lew  the  dama£;es 
or  costs  so  recovered,  pending  the  action  in  which  such  writ  of  estrepe- 
ment  shall  have  been  issued  ;  nor,  if  final  judgment  therein  be  ren¬ 
dered  in  favor  of  the  defendant. 

Section  1  41.  Upon  the  return  of  any  such  writ  of  capias,  the  court 
may  proceed  to  inquire  into  the  facts  in  a  summary  way;  and  they 
shall  have  power,  as  in  other  cases,  to  punish  the  defendant  for  his 
contempt  ot  such  writ  of  estrepement;  or,  at  their  election,  they  mar 
postpone  such  proceeding  until  after  a  judgment  shall  have  been  re¬ 
covered  against  him  byr  the  plaintiff  for  damages  as  aforesaid. 

Section  145.  It  shall  also  be  lawful  for  the  plaintiff,  in  any  action 
depending  as  aforesaid,  to  have,  upon  motion  and  sufficient  cause 
shown  to  the  court  in  which  such  action  shall  be  depending,  a  writ  of 
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estrepement,  directed  to  the  sheriff  of  the  respective  county,  command* 
mg  him  to  stay  and  prevent  all  waste  and  destruction  of  the  premises 
in  question :  and  such  writ  maybe  issued,  notwithstanding  a  writ 
may  have  previously  issued  to  the  defendant,  his  servants  or  agents  as 
aforesaid. 

Section  1  -IS,  The  writ  to  be  directed  to  the  sheriff,  shall  be  made  as 
follows,  to  wit : 

[l.  s.]  County,  ss.  The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  said  county,  Greeting: 

W  hereas,  an  action  of  &c.  [reciting  the  case ,  and  describ¬ 

ing  with  sufficient  certainty  the  premises ,  as  in  the  preceding  lent.] 
And  whereas,  we  have  received  complaint  that  the  said  C.  D.  &c., 
daily  do  commit  waste,  &c.  [ reciting  the  complaint  as  aforesaid .] 
Therefore,  we  command  you,  that  you  do  not  permit  waste  to  be  com¬ 
mitted  of  the  said  messuage,  [or  other  tenement ,  as  the  case  r nay  fee,] 
with  tie  appurtenances,  while  the  said  action  between  the  said  parties 
is  pending  and  undetermined  in  our  said  court.  Witness,  &c. 

Section  144.  It  shall  be  lawful  for  the  defendant,  or  other  person  in 
possession  of  the  lands  or  tenements  wherein  waste  shall  be  alleged 
as  aforesaid,  to  apply  to  the  court  from  which  such  writ  of  estrepe- 
ment  shall  have  issued,  at  any  time  when  the  court  shall  be  in  session, 
to  dissolve  such  writ :  and  the  court  shall,  thereupon,  hear  the  parties 
in  a  summary  manner  ;  and  shall  have  power  to  dissolve  the  writ,  or 
dismiss  such  application,  or  make  such  other  or  further  order  therein, 
as  shall  be  equitable  and  just. 

Section  145.  Whenever  a  writ  of  estrepement  shall  be  issued  to 
prevent  the  working  of  any  mines  or  quarries,  opened  before  suit 
brought  as  aforesaid,  the  court,  in  which  such  writ  shall  be  depending, 
shall  also  have  power  to  dissolve  the  same,  on  security  given  by  the 
defendant  to  indemnify  the  plaintiff  against  loss  by  the  further  work¬ 
ing  of  such  mines  or  quarries,  or  on  such  other  terms  and  conditions 
as  the  court  may  deem  equitable  and  just. 

Section  I4t.  And  whereas,  many  and  great  trespasses  have  here¬ 
tofore  been  committed  upon  unseated  lands  in  this  Commonwealth,  by 
destruction  of  the  timber  and  trees  thereon  growing,  to  the  great 
damage  of  the  owners  thereof:  and  whereas,  it  is  proper  that  the  rem¬ 
edies  provided  for  the  prevention  of  waste,  shall  be  extended  to  the 
protection  of  lands  so  situated  :  There) roe,  it  is  hereby  further  enacted, 

Section  147.  That  whenever  any  action  shall  be  depending  in  anyr 
of  the  courts  of  this  Commonwealth,  for  or  by  reason  of  any  such 
trespass  done  upon  unseated  lands,  it  shall  be  lawful  for  the  plaintiff 
in  such  action  to  have  a  writ  in  the  nature  of  a  writ  of  estrepement , 
directed  to  the  sheriff  of  the  county  and  to  the  defendants  in  such  ac¬ 
tion,  commanding  the  said  sheriff  strictly  to  prohibit  the  said  defen¬ 
dants,  their  servants,  and  others  employed  by  them,  to  commit  any 
trespass  upon  the  lands  described  in  such  writ :  and  commanding, 
also,  such  defendants,  their  servants,  and  others  employed  by  them, 
who  shall  be  named  in  such  writ,  not  to  commit  any  trespass  upon  the 
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said  lands,  under  the  penalties  provided  in  the  case  of  disobedience  to 
a  writ  of  estrepement. 

1 48.  The  writ  aforesaid  shall  be  awarded,  upon  motion  to  the  court  in 
which  such  action  shall  be  depending, and  cause  shewn  by  affidavit,  made 
in  open  court,  or  before  a  judge  of  a  court  of  record  as  aforesaid  ;  or,  in 
vacation,  it  may  be  awarded  by  a  judge  of  such  court,  upon  cause 
shown  to  him  as  aforesaid. 

Section  149.  If  no  action  shall  be  depending  as  aforesaid,  it  shall 
be  lawful  for  the  owner  of  such  lands,  by  himself  or  by  his  agent,  to 
apply  by  petition  to  the  Court  of  Common  Pleas  of  the  county  in 
which  such  trespass  shall  have  been  committed,  or,  in  vacation,  to  a 
judge  of  such  court,  setting  forth 

1.  That  the  person  by  or  on  behalf  of  whom,  the  application  is 
made,  is  the  owner  of  the  lands  in  question,  describing  the  same  with 
reasonable  certainty. 

2.  That  a  trespass  has  been  committed  upon  such  lands,  and  the 
nature  and  extent  thereof;  and  that  the  same  was  committed  by  the 
person  against  whom  the  proceedings  are  intended,  or  by  his  direction, 
as  the  applicant  verily  believes. 

Section  150.  Such  petition  shall  be  verified  by  the  oath  or  affirma¬ 
tion  of  the  petitioner,  or  some  credible  person  knowing  the  fact ;  which 
shall  be  administered  by  any  judge  of  a  court  of  record  of  this  Com¬ 
monwealth. 

Section  151.  It  shall  be  lawful  for  the  court  from  which  any  such 
writ  may  have  issued,  upon  the  application  of  any  person  against 
whom  the  same  may  be  directed,  to  dissolve  such  writ,  in  the  manner 
hereinbefore  provided,  in  the  case  of  a  writ  of  estrepement. 

Section  152.  If  any  person  to  whom  such  writ  shall  be  directed, 
commit  any  trespass  upon  such  lands  after  due  service  thereof  upon 
him,  it  shall  be  lawful  for  the  plaintiff  or  person  on  whose  behalf  such 
writ  was  issued,  to  have  a  writ  or  writs  of  capiat  against  him,  and 
other  proceedings  therein  in  the  manner  and  form,  and  subject  to  the 
rules  provided  in  the  like  case  of  disobedience  to  a  writ  of  estrepement. 

Section  153.  The  court  shall  have  power,  in  every  case  in  which 
a  writ  of  estrepement,  or  a  writ  in  nature  of  estrepement  as  aforesaid, 
shall  have  issued,  to  make  such  order  for  the  payment  of  the  costs  of 
proceedings  had  as  aforesaid,  as  in  their  discretion  shall  be  just. 

VI.  Of  Nuisance. 

Section  154.  Instead  of  the  assize  of  nuisance,  the  proceeding  to 
obtain  redress  for  an  injury  sustained  by  reason  of  a  nuisauce,  shall 
be  by  a  writ  of  nuisance ,  which  shall  be  in  the  following  form  : 

[l.  s.J  County,  ss. 

The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  said  county,  Greeting  : 

We  command  you,  that  you  summon  A.  B.,of,  &c.  to  appear  before 
our  court  of  to  be  holden  at  in  and  for  said  county, 

on  the  day  of  next,  then  and  there  to  answer  C.  D.  of 

a  complaint,  that  he  the  said  A.  B.  hath  unjustly  raised  a  certain  dam 


[or  as  the  case  may  be,]  in  the  township  of  in  the  said  ounty, 

to  the  nuisance  of  the  estate  of  tiie  said  B. ;  and  have  you  the .  there 
this  writ.  Witness,  &c. 

Section  155.  The  action  of  nuisance  as  aforesaid  may  be  brought 
in  any  case  in  which  an  assize  of  nuisance,  or  an  action  of  trespass 
upor  the  case,  to  recover  damages  for.  an  injury  sustained  by  a  nui¬ 
sance,  may  now  be  brought;  and  shall  give  remedy  as  fully  and  effec¬ 
tually  as  may  be  obtained  in  such  actions. 

Section  156.  In  cases  where  the  alleged  nuisance  shall  arise  in  one 
county,  and  the  estate  to  which  the  injury  is  alleged  shall  be  situate 
in  another  county,  it  shall  be  lawful  for  the  party  injured  to  commence 
the  action  in  either  county;  and  the  sheriff  of  the  county  in  which 
the  action  may  be  brought,  shall  have  power  to  execute  all  process, 
whether  original,  mesne  or  final,  which  may  be  issued  in  such  notion, 
in  like  manner,  and  with  like  effect,  as  if  both  the  said  counties  were 
within  his  proper  bailiwick. 

Section  15/.  The  action  of  nuisance  may  he  commenced  by  the 
holder  of  the  freehold  injured  by  the  alleged  nuisance,  or  if  the  pre¬ 
mises  shall  be  in  the  possession  of  a  lessee  for  years,  by  such  -lessee; 
but  if  the  action  bo  commenced  by  the  holder  of  the  freehold,  and  the 
premises  be  as  aforesaid,  in  the  possession  of  a  lessee,  such  lessee 
must  be  made  a  party  plaintiff;  and  if  the  action  be  commenced  by 
such  lessee,  the  person  entitled  to  the  immediate  remainder  or  rever¬ 
sion  must  also  be  made  a  party  plaintiff.  In  every  such  case  the  jury 
shall,  if  they  find  damages,  apportion  them  between  such  lessee  and 
remainderman,  or  reversioner,  according  to  the  injury  done  to  their 
respective  estates  in  the  premises. 

Section  158.  If  the  land,  upon  which  any  nuisance  shall  have 
been  created,  be  afterwards  transferred  to  another,  it  shall  be  rawful 
for  the  party  injured  to  proceed  by  one  action  against  him  by  whom 
the  nuisance  was  created,  and  him  to  whom  the  land  was  transferred: 
Pi  • ocided ,  That  each  of  the  defendants  shall,  in  such  case,  answer 
according  to  law  for  such  damage  only  as  shall  be  done  during  the 
time  of  his  ownership  respectively. 

Section  159.  Pi  ocided ,  That  no  action  shall  be  maintained  against 
the  heir,  devisee,  or  alienee,  of  the  person  by  whom  the  nuisance  was 
created,  until  after  reasonable  notice  to  remove  or  abate  the  same,  and 
after  failure  to  comply  therewith. 

Section  160.  The  general  issue  in  the  said  action  shall  bo  upon 
the  plea  of  not  guilty,  which  shall  be  deemed  to  be  a  denial  of  the 
facts  alleged  in  the  declaration  ;  but  it  shall  be  lawful  for  the  defendant 
to  plead  in  justification  or  avoidance,  any  facts  which  may  be  suffi¬ 
cient  in  law  for  his  defence. 

Section  161.  If  judgment  be  given  against  the  defendant  by  default, 
a  writ  of  inquiry  shall  be  issued  to  the  sheriff  of  the  proper  county, 
commanding  him  to  go  to  the  piece  where  the  nuisance  is  alleged  to 
exist,  and  by  the  verdict  of  a  jury  .to  inquire  thereof,  and  of  the  da¬ 
mages  occasioned  thereby ;  and  upon  the  return  of  such  inquest,  if 
approved  by  the  court,  the  plaintiff  shall  have  judgment. 
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Section  102.  If  the  defendant  make  default  or  a  verdict  be  rendered 
for  the  plaintiff,  the  judgment  of  the  court  shall  be,  that  the  nuisance 
be  abated  and  that  the  plaintiff  recover  the  damages  found  by  the  in¬ 
quest,  or  assessed  by  the  jury,  as  the  case  may  be :  And  in  every 
such  case  the  court  shall,  in  their  judgment,  limit  and  appoint  the  time, 
according  to  the  circumstances  of  the  case,  within  which  such  nuisance 
shall  be  abated  by  the  defendant ;  and  they  shall  also  direct  the  man¬ 
ner  in  which  the  same  shall  be  abated  by  the  sheriff,  so  as  to  remove 
the  cause  of  complaint  with  the  least  injury  to  the  property  ol  the  de¬ 
fendant. 

Section  163.  The  plaintiff  may  have  execution  for  the  abatement  or 
removal  of  the  nuisance,  by  a  writ  of  injunction ,  to  be  directed  to  the 
defendant,  in  the  following  form  : 

[l.  s.]  County,  ss. 

The  Commonwealth  of  Pennsylvania, 

To  A.  B.  (the  defendant :) 

Whereas  it  has  been  found  in  our  court  of  for  the  county 

of  that  ( here  yet forth  the  cause  of  complaint  and  judgment 

of  the  court:)  We,  therefore,  in  consideration  of  the  premises,  do 
strictly  enjoin  and  command  you,  that  within  days  (or  months , 

according  to  the  judgment,)  you  abate  and  remove  (or  reduce ,  as  the 
case  may  be,)  the  said  wall  or  dam,  (or  as  the  case  may  be,)  so  that 
the  said  nuisance  to  the  e-tate  of  the  said  C.  D.  may  cease  and  be  re¬ 
moved. — And  hereof  fail  not,  under  the  penalty  of  hundred  dol¬ 

lars.  Witness,  &c. 

Section  164.  The  plaintiff  may  also  have,  at  the  same  time,  a  writ 
o  v  fieri  facias,  to  levy  such  damages  as  he  may  have  recovered,  to¬ 
gether  with  the  cost's. 

Section  165.  It  shall  be  lawful  for  the  said  court,  or  any  judge  there¬ 
of  in  vacation,  to  issue  at  the  same  time  with  said  injunction,  a  writ  of 
distringas,  in  the  following  form,  returnable  at  such  time  as  shall  be 
fixed  by*  such  court  or  judge,  to  wit : 

[l.  s.]  County,  ss. 

The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  said  county,  Greeting : 

Whereas  it  has  been  found  in  our  court  of  holden  at 

in  and  for  the  said  county,  that  A.  B.  (the  defendant)  levied  and  raised 
a  certain  wall  or  dam  (or  otherwise,  according  to  the  fact,)  in  the 
township  of  in  the  said  county,  to  the  nuisance  of  the  estate 

of  C.  D.  &c. — Therefore,  we  command  ymu  that  you  distrain  the  said 
A.  B.,  until  he  shall,  at  his  proper  costs  and  charges,  remove  (or  re¬ 
duce,  as  the  case  may  be)  the  said  wall  or  dam,  (or  as  the  case  may  he) 
by  the  view  of  the  jurors  empanelled  in  the  cause,  (or  inquest,  as  the 
case  may  be)  or  at  least  six  of  them,  so  that  the  said  nuisance  to  the 
estate  of  the  said  C.  D.  may  cease  and  be  removed :  and  how  you 
have  executed  the  writ,  make  known  to  our  said  court,  on  the 
day  of  next :  and  have  you  then  there  this  writ.  Witness,  <Sfc. 
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Section  166.  If  the  sheriff  shall  return  to  such  writ,  that  the  de 
fendant  has  nothing  whereby  he  may  be  distrained ;  or,  that  he  hath 
distrained  the  said  defendant,  and  that  the  said  defendant  has  failed  to 
comply  with  the  judgment  of  the  court ;  it  shall  be  lawful  for  ihe  said 
court,  or  for  any  judge  thereof  in  vacation,  to  issue  a  writ  for  the  abate¬ 
ment  of  the  nuisance,  directed  to  the  sheriff  of  the  countv,  and  in  the 
following  form,  to  wit : 

[l.  s.]  County,  ss. 

The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  said  county,  Greeting : 

Whereas  it  has  been  found  in  our  court  of  for  the  county  of 

that  A.  B.  (the  defendant ,)  levied  and  raised  a  certain 
wall  or  dam,  (or  otherwise ,  according  to  the  fact,)  in  the  township  of 
in  the  said  county,  to  the  nuisance  of  the  estate  of  C.  D.  &c.  i 
Therefore  we  command  you,  that  justly  and  without  delay,  by  the 
view  of  the  jurors  empanelled  in  the  cause,  (or  inquest,  as  the  case 
may  he)  or  at  least  six  of  them,  you  cause  the  said  wall  or  dam  to  be 
removed  and  abated,  (or  otherwise,  according  to  the  judgment  and  as 
the  case  may  require ,)  so  as  to  remove  the  said  nuisance  from  the  es¬ 
tate  of  the  said  C.  D.  — and  how  you  have  executed  this  writ,  make 
known  to  our  said  court  on  the  day  of  next ;  and 

have  you  then  there  this  writ.  Witness,  fyc. 

Section  167.  It  shall  be  lawful  for  any  court  having  jurisdiction  of 
an  action  of  nuisance,  although  an  action  may  not  have  been  com¬ 
menced,  upon  the  petition  of  the  owner  of  any  real  estate,  or  his  agent 
duly  authorized  for  the  purpose,  supported  by  the  affidavit  of  the  com¬ 
plainant,  or  some  credible  person  on  his  behalf,  setting  forth  that  the 
person  therein  named  or  some  other  person  acting  under  his  directions, 
has  commenced  the  erection  or  construction  of  some  work  which  the 
deponent  verily  believes  will  be  carried  on  so  as  to  become  a  nuisance 
to  the  estate  of  the  plaintiff, — to  issue  a  citation  to  appear  before  the 
court  on  a  certain  day  therein  to  be  named. 

Section  168.  It  shall  be  lawful  for  the  court  to  whom  any  such  pe¬ 
tition  may  be  presented,  to  appoint  three  or  more  skilful  and  competent 
persons  to  view  the  premises  and  report  the  facts  to  the  court,  with 
their  opinion  upon  the  nature  and  probable  effects  of  the  work  com¬ 
plained  of. 

Section  169.  It  shall  be  lawful  for  the  court  issuing  such  citation,  if 
there  shall  be  reason  to  believe  that  the  prosecution  of  the  work  com¬ 
plained  of  will  be  productive  of  a  nuisance  as  aforesaid,  to  issue  at  the 
same  time  a  writ  of  injunction  to  the  defendant,  to  restrain  the  further 
prosecution  of  the  work,  or  (as  the  case  may  be)  the  prosecution  of  it 
beyond  such  limits  as  the  court,  having  regard  to  the  rights  of  the  re¬ 
spective  parties,  may  direct  and  appoint,  until  the  return  of  the  citation 
and  the  further  order  of  the  court. 

Section  170.  But  no  injunction  shall  issue  upon  any  such  petition, 
nor  in  any  action  of  nuisance  before  final  judgment,  unless  the  party 
applying  for  the  same  shall  first  enter  into  a  recognizance,  with  one  or 
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more  sufficient  sureties,  in  such  sum  as  the  court  or  judge  shall  direct, 
with  condition  to  indemnify  the  person  to  whom  such  writ  shall  be  direct¬ 
ed,  from  all  loss,  damages  and  expenses,  which  he  may  bear  or  sustain 
in  consequence  thereof,  if  the  judgment  of  the  court  shall  be  against 
the  plaintiff. 

Section  171.  On  the  return  of  the  citation,  the  defendant  may  aver, 
by  way  of  plea  or  answer  to  the  petition,  any  matter  of  defence  which 
he  may  have  against  the  same;  and  thereupon,  the  parties  may  reply, 
rejoin,  or  otherwise  plead  in  due  course,  until  they  shall  come  to  an 
issue  as  in  other  cases. 

Section  172.  It  shall  be  lawful  for  the  court,  on  the  return  of  the  ci¬ 
tation  in  such  case,  to  make  a  further  order  for  the  continuance  of 
the  injunction,  until  after  the  trial  of  any  issue  between  the  parlies; 
or  they  may  dissolve  the  injunction  absolutely,  or  upon  such  terms  as 
they  may  think  according  to  equity  and  justice. 

Section  173.  If  judgment  be  rendered  for  the  complainant,  in  such 
proceeding,  it  shall  be  lawful  for  the  court  to  issue  a  writ  of  injunction 
to  the  defendant,  perpetually  enjoining  and  restraining  him  from  the 
further  prosecution  of  the  work  complained  of,  or  from  the  prosecution 
of  it  beyond  such  limits  as  the  court,  having  regard  to  the  rights  of 
the  respective  parties,  may  order  and  appoint. 

VII.  Of  Covenant. 

Section  174.  In  all  actions  of  covenant,  which  shall  be  brought  for  the 
breach  of  a  covenant  to  sell  or  convey  in  fee,  for  life,  or  for  a  certain  term 
of  years,  any  real  estate,  whereof  possession  can  be  delivered,  or  to  sur¬ 
render  or  deliver  up  the  same,  after  the  expiration  of  a  term,  or  other 
particular  estate  ;  it  shall  be  lawful  for  the  court,  if  the  real  estate  in 
question  be  situate  within  the  county,  and  if  the  plaintiff  shall  in  his 
declaration  demand  the  specific  performance  of  such  covenant,  and 
shall  aver  and  prove  that  the  defendant  was  in  the  possession  of  such 
estate,  at  the  time  of  suit  brought,  and  such  other  facts  as  entitle  him 
according  to  the  rules  of  equity,  to  such  performance,  to  give  judgment 
for  the  plaintiff  to  recover  the  said  estate,  to  have  and  to  hold  the  same 
according  to  the  form  and  effect  of  such  covenant,  and  also  for  the 
damages  which  shall  be  assessed  to  him  by  reason  of  the  defendants 
delay  and  refusal  to  perform  such  covenant :  And  thereupon,  the 
court  shall  award  an  execution  to  deliver  the  possession  of  such  estate, 
in  the  manner  practised  in  actions  of  ejectment,  and  also,  to  lew  the 
damages  which  shall  be  adjudged. 

Section  175.  If  the  plaintiff  shall,  in  his  declaration  as  aforesaid, 
demand  the  specific  performance  of  such  covenant,  such  demand  shall 
be  considered  a  waiver  of  all  exceptions  to  the  title  ot  the  defendant, 
to  which  such  covenant  relates,  unless  such  title  shall  have  been  with¬ 
held  or  concealed  from  the  plaintiff :  And  in  case  of  such  withholding 
or  concealment,  if  it  shall  appear  that  the  defendant  cannot  convey 
such  title  as  he  covenanteth  to  convey,  it  shall  be  lawful  for  the  plain¬ 
tiff  to  waive  his  demand  for  specific  performance,  and  to  recover  such 
damages  as  he  may  be  entitled  to  for  the  breach  of  the  covenant. 
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Section  1 76.  It.  shall  be  lawful  for  the  defendant  to  plead  in  bar  of 
the  demand  for  a  specific  performance,  a  tender  of  a  conveyance  of 
the  estate  to  which  such  covenant  relates,  according  to  the  form  and 
effect  of  such  covenant,  and  his  readiness  to  deliver  the  same  at  all 
times  thereafter,  and  at  the  time  of  such  plea  so  pleaded  :  And  if 
such  fact  be  confessed  or  be  found  by  verdict,  the  plaintiff  shall  be 
debarred  of  all  claim  for  damages,  accrued  subsequently  to  the  day 
on  which  such  tender  was  made. 

Section  177.  It  shall  also  be  lawful  for  the  defendant  to  plead  in 
bar  of  the  demand  for  specific  .performance  as  aforesaid,  any  matter 
of  fact,  which,  according  to  the  rules  of  law  or  equity,  may  be  suffi¬ 
cient  to  defeat  or  avoid  such  demand;  and  if  such  matter  of  fact  be 
confessed  or  found  by  verdict,  the  plaintiff  shall  have  judgment  to  re¬ 
cover  such  damages,  if  any,  as  may  be  adjudged  to  him  by  reason  of 
any  breach  of  the  covenant,  as  aforesaid. 

Section  17  8.  If  any  person  who  shall  be  put  in  possession  of  real 
estate  in  pursuance  of  any  covenant,  agreement  or  conveyance,  shall 
afterwards,  and  during  the  continuance  of  his  interest,  be  evicted  there¬ 
for  bv  the  covenantor  or  grantor  thereof,  contrary  to  the  form  and 
effect  of  any  covenant  by  him  made,  it  shall  be  lawful  for  the  court  in 
any  action  of  covenant  brought  by  such  person  for  such  cause,  to  give 
judgment,  as  well  for  the  recovery  of  the  possession  as  for  the  dama¬ 
ges  occasioned  by  such  eviction,  and  thereupon  award  execution,  as 
aforesaid. 

Section  179.  Whenever  any  covenant  or  agreement  as  aforesaid, 
shall  have  been  modified  or  altered  by  any  other  agreement  afterwards 
made  between  the  parties;  whether  such  subsequent  agreement  be  in 
writing  or  verbal ;  so  that  according  to  the  rules  of  equity,  specific 
performance  may  be  decreed,  in  conformity  with  such  modification  or 
alteration,  it  shall  be  lawful  for  the  court  in  which  any  action  of  cov¬ 
enant,  as  aforesaid,  may  he  brought,  if  such  subsequent  agreement  be 
sufficiently  set  forth  in  the  declaration  or  pleadings,  and  be  confessed 
or  found  by  verdict,  to  give  judgment  accordingly. 

Section  i  S  '.  In  every  case  in  which  any  express  contract  or/igree- 
rnent  shall  have  been  made  in  writing,  for  the  sale  or  conveyance  of 
any  real  estate  as  aforesaid,  or  for  the  surrender  or  delivery  up  of  the 
same,  as  aforesaid,  it  shall  he  lawful  for  the  person  with  whom  such 
contract  or  agreement  shall  have  been  made,  to  have  enaction  of  cov¬ 
enant  thereon  as  aforesaid,  although  such  contract  or  agreement  should 
not  be  under  seal,  if  it  be  signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  lawfully  authorized,  and 
thereupon  the  like  proceedings  may  be  had  for  the  specific  perform¬ 
ance  of  such  contract  or  agreement,  and  for  the  recovery  of  damages 
occasioned  by  the  breach  thereof,  as  are  herein  before  provided,  in  the 
case  of  the  like  agreements  under  seal. 

Section  i  8 1 .  It  shall  he  lawful  for  the  court  in  any  action  as  afore¬ 
said,  on  the  application  of  the  plaintiff,  and  affidavit  of  the  cause  of 
action,  to  make  an  order  on  the  defendant  for  the  production  of  all 
deeds  and  other  documents  in  his  possession,  relative  to  the  title  of  the 
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estate  in  question,  for  the  inspection  and  use,  for  the  time  being,  of  the 
plaint  :f  or  his  attorney,  and  of  the  court;  and  the  court  may  make 
such  her  order  for  the  safe  keeping  thereof,  as  shall  seem  to  them 
right  a.-l  proper. 

Sec  n  1S£.  It  shall  be  lawful  for  the  court  in  any  action  as  afore¬ 
said,  i  they  shall  give  judgment  for  the  plaintiff,  to  recover  the  estate 
in  que  f  on,  to  make  an  order  upon  the  defendant  to  bring  into  court 
for  the  ise  of  the  plaintiff,  all  such  deeds  and  other  documents  in  his 
posses  on  relative  to  such  estate,  as  may  be  necessary  and  proper  to 
comp!  o  the  title,  and  may  relate  exclusively  to  such  estate,  and  also, 
to  cat  ;  to  be  recorded  at  the  expense  of  the  plaintiff,  all  such  deeds, 
not  pr  ffiusly  recoided,  as  relate  to  such  estate,  in  common  with  oth¬ 
er  real  estate. 

VIII.  Of  Trespass. 

Sec-  a  183.  In  all  actions  of  trespass  quare  clavsum  fregit , 
which  -hall  be  brought  within  three  years  after  the  trespass  done,  if 
the  tr  isser  shall  continue  or  be  in  the  possession  of  the  close  or 
tenan  in  question,  or  of  any  part  thereof,  the  court  shall,  if  such 
close  .  tenement  be  sufficiently  described  in  the  declaration,  and  the 
posse  n  thereof  by  the  defendant  aforesaid  be  alleged  therein,  and 
the  if  c  confessed  or  be  found  by  verdict,  give  judgment  for  the 
plaint  io  recover  his  possession  thereof,  and  also  the  damages  done 
to  hir;  y  such  trespass  ;  and  thereupon  the  plaintiff  may7  have  a  writ, 
as  we;  j  remove  the  defendant  from  such  a  close  or  tenement,  and 
to  del  to  him  the  possession  thereof,  as  to  levy  the  damages  which 
shall  adjudged  to  him. 

Sec  i  184.  If  ar.y  such  trespasser  shall,  before  such  suit  so 
broug  transfer  or  deliver  to  another  tho  possession  of  the  close  or 
tenem  in  question  as  aforesaid,  it  shall  be'  lawful  for  the  plaintiff 
to  hav  an  action,  as  aforesaid,  against  such  alienee,  or  to  join  in  one 
writ  c  Trespass  as  aforesaid,  the  said  trespasser  and  such  alienee  or 
other  •  son  in  possession  under  him,  and  thereupon  he  shall  have  a 
judge  .  against  them  jointly,  to  recover  his  possession  as  aforesaid, 
and  a  cost  each  of  them  severally,  a  judgment  for  the  damages  done 
by  th  1  spective  defendant,  or  which  shall  have  accrued  during  the 
time  of  lis  possession;  and  execution  of  the  said  judgments  shall  be 
done  :  'ho  manner  aforesaid. 

Section  185.  In  case  of  an  alienation  as  aforesaid,  it  shall  be  lawr- 
fui  for  fee  plaintiff  to  have  an  acrion  as  aforesaid  against  such  alienee, 
withe  joining  in  the  writ  such  trespasser ;  and  proceedings  therein, 
to  rec.  •  r  the  actual  of  possession  of  such  close  or  tenement  and 
dam  a.,  s  as  aforesaid. 

Sec  o  1SG.  If  such  trespasser  shall,  after  such  suit  so  brought, 
transfer  or  deliver  the  close  or  tenement  in  question  to  another  person 
as  aforesaid,  it  shall  be  lawful  for  the  court,  upon  the  application  of 
such  alienee  or  other  person  in  possession  under  him,  at  any  time 
before  fie  trial,  to  admit  him  to  be  a  party  defendant  in  such  cause; 
and  upon  such  admission  the  cause  shall  proceed,  in  the  manner  pro- 
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vided  in  the  case  of  an  alienation  of  the  close  or  tenant  before  suit 
brought,  and  with  like  effect, 

Section  187.  In  cases  in  which  a  trespass  shall  have  been  commit¬ 
ted  by  an  entry  into  any  close  or  tenement,  with  actual  force  or  vio¬ 
lence,  and  with  a  forcible  ejectment  or  expulsion  of  the  plaintiff,  or  of 
those  who  were  actually  in  or  upon  and  occupying  such  close  or  tene¬ 
ment,  under  him,  at  the  time  of  such  entry,  the  defendant  shall  not 
be  admitted  to  plead  or  prove  in  bar  of  the  plaintiff’s  action,  that  the 
right  of  property  freehold  or  possession  was  in  him,  and  not  in  the 
plaintiff;  nor  shall  any  such  plea  or  evidence. have  the  effect  of  de¬ 
feating  the  plaintiff’s  recovery  of  damages  and  repossession  as  afore¬ 
said. 

Section  188.  Provided ,  That  in  such  case,  the  verdict  and  judg¬ 
ment  shall  not  bar,  bind, -or  in  any  way  affect  the  right  of  property 
or  the  possession  in  law,  or  the  right  of  possession  in  fact,  in  any 
other  action  which  may  be  brought  by  the  defendant  in  such  cause, 
upon  such  right  of  property  or  of  his  possession  in  law,  or  right  to 
actual  possession.  « 

IX.  Of  Ejectment. 

Section  ■  89.  The  action  for  the  trial  of  rights  to  the  property,  pos¬ 
session  or  enjoy meut  of  real  estate,  shall  be  called  the  action  of  eject¬ 
ment  ;  and  it  may  be  brought  in  the  following  cases,  viz  : 

1 .  Upon  the  right  of  possession,  or  upon  the  title  and  right  of  pos¬ 
session  of  real  estate  of  a  corporeal  nature. 

2.  Upon  any  right  of  property  in  incorporeal  hereditaments. 

3.  At  the  suit  of  any  person  claiming  the  right  of  property  in  any 
remainder  or  reversion  in  real  estate  against  another  person  claiming 
the  same  remainder  or  reversion,  to  determine  the  right  of  property  in 
such  remainder  or  reversion. 

4.  At  the  suit  of  any  person  in  possession  of  real  estate  to  obtain  the 
adjudication  of  adverse  claims  thereto. 

1 .  Of  the  forms  of  the  writ . 

Section  190.  If  the  action  shall  be  brought  upon  the  right  of  pos¬ 
session,  or  upon  the  title  and  right  of  possession  of  real  estate  of  a 
corporeal  nature,  the  writ  shall  be  made  according  to  the  following 
form,  to  wit : 

[l.  s.]  County,  ss. 

The  Commonwealth  of  Pennsylvania, 

_ •>  * 

To  the  sheriff  of  said  county,  greeting  : 

We  command  you  that  you  summon  A.  to  appear  before  our  court 
of  to  be  holden  at  in  and  for  said  county,  on  the 

day  of  next,  then  and  there  to  answer  to  a  complaint 

made  by  C.  that  he  the  said  A.  now  hath  in  his  possession  a  tract  of 
land  situate  in  the  township  of  in  said  county,  containing 

acres,  or  thereabouts,  bounded  by  lands  of  (or  a  messuage  and 
lot  of  ground  situate ,  6pc.  as  the  case  may  fee,)  the  right  of  possession, 
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(or  as  the  case  may  be,  the  title  and  right  of  possession,)  in  which  he 
the  said  C.  saith  is  in  him,  and  not  in  the  said  A.  All  which  he  the 
said  C.  avereth  fhat  he  is  prepare  l.  to  prove  before  our  said  court. 

And  further,  we  command  you  that  you  add  to  this  writ  the  name 
ofeverv  other  person  whom  you  shall  find  in  possession  of  the  before 
mentioned  premises,  or  of  any  part  thereof,  and  summon  the  same  as 
aforesaid,*  and  have  you  then  there  this  writ.  Witness,  &c. 

Section  191.  If  the  action  shall  be  brought  upon  any  right  of  pro¬ 
perty  in  any  incorporeal  hereditament,  the  writ  shall  be  made  accord¬ 
ing  to  the  following  form,  to  wit : 

[l.  s.]  County,  ss. 

The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  said  county,  greeting . 

We  command  you  that  you  summon  A.  late  of  &c.  to  appear 

before  our  court  of  to  be  hoiden  at  in  and  for  said  county, 

on  the  day  of  next,  then  and  there  to  answer  to  a  com¬ 

plaint  made  by  C.  that  he  the  said  A.  hath  disseized  him  of  (or  denied, 
or  withheld ,  as  the  ca^e  may  be,)  common  of  pasture  in  acres 

of  land  situate  in  appurtenant  to  his  freehold  in  &c.  (or 

otherwise  adapting  the  allega  ion  and  description  to  the  nature  of  the 
case,)  unjustly  as  he  saith  ;  and  have  you  then  there  this  writ 
Witness,  &c. 

Section  19  '.  If  the  action  shall  be  brought  upon  the  righto  f  pro¬ 
perty  in  any  remainder  or  reversion  in  real  estate,  where  the  right  to 
the  immediate  possession  does  not  exist,  the  writ  shall  be  made  accord¬ 
ing  to  the  following  form,  to  wit : 

[l.  s.]  County,  ss. 

The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  said  county,  greetings 

We  command  you  that  you  summon  A.  late  of  dec.  to  appear 
before  our  court  of  to  be  hoiden  at  in  and  for  said  county 
on  the  day  of  next,  then  and  there  to  answer  to  a  com¬ 

plaint  made  by  C.  that  he  the  said  A.  claims  the  right  of  property  in 
-a  tract  of  land  now  in  the  actual  possession  or  tenure  of  D.,  &c.  (or 
otherwise,  as  the  case  may  be,  describing  the  estate  as  before,)  and  is 
m  the  actual  receipt  of  the  rents  and  profits  thereof,  {if  suck  be  the 
fac ’,)  the  remainder  or  reversion  (as  the  case  may  be,)  in  which  the 
said  C.  saith  is  in  him,  and  not  in  the  said  A.  All  which  he  the  said 
C.  avereth  that  he  is  prepared  to  prove  before  the  said  court,*  and  have 
you  then  there  this  writ.  Witness,  &c. 

Section  1  If  the  action  be  brought  to  obtain  the  adjudication  of 
adverse  claims  to  real  estate  in  the  possession  or  enjoyment  of  the 
plaintiff,  the  writ  shall  be  made  according  to  the  following  form,  to  wit : 

[l.  s.]  County,  ss. 

The  Commonwealth  of  Pennsylvania, 

To  the  sheriff  of  said  county,  greeting: 

We  command  you  that,  you  summon  A.  late  of  &c.  to  ap¬ 
pear  before  our  court  of  to  be  hoiden  at  in  and  for  said 
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county  on  the  day  of  next,  then  and  there  to  answer  to  a 

complaint  made  by  C.  that  the  said  A.  oiaimeth  the  right  of  property 
in  a  tract  of  land  now  in  the  actual  possession  of  him  the  said  C.,  sit¬ 
uate  in  the  township  of  &c.  in  said  comity,  containing  acres,  or 
thereabouts,  bounded  by  lands  of  (or  a  messuage  and  lot  of 

ground ,  4 'c>  as  ^ie-  cas e  may  be,)  the  title  to  which  he  the  said  C. 
saith  is  in  him,  and  not  in  the  said  A.  All  which  he  the  said  0.  aver- 
eth  that  he  is  prepared  to  prove  before  our  said  court ;  and  have  you 
then  there  this  writ.  Witness,  &c. 

Section  194.  But  the  action  to  obtain  the  adjudication  of  adverse 
claims  as  aforesaid,  shall  not  be  brought,  except  at  the  suit  of  a  person 
who  has  been  in  actual  possession  of  the  real  estate  during  three  years 
next  preceding  the  commencement  of  such  action,  and  claiming  to  hold 
the  same  in  fee  or  for  life,  and  against  a  person  claiming  such  real  es¬ 
tate  or  some  part  thereof  in  fee  or.  for  life,  or  in  reversion  or  remainder. 

£,  Of  the  service  of  the  wr  it  in  the  first  mentioned  form . 

Section  195.  If  the  action  be  brought  upon  the  right  of  possession, 
or  upon  the  title  and  right  of  possession  as  aforesaid,  the  writ  shall  be 
served  upon  the  defendant  therein  named,  being  in  the  possession  of 
the  premises,  in  the  manner  provided  lor  the  service  of  a  writ  of  sum¬ 
mons  in  a  personal  action. 

Section  196.  If  in  such  case  it  shall  appear  to  the  officer  serving 
the  writ  that  the  persons  not  named  therein  are  in  the  possession  of  the 
premises  demanded ,  or  of  a  part  thereof,  such  officer  shall  add  the 
name  of  such  person  or  persons  to  such  writ  and  serve  the  same  upon 
them,  and  on  the  return  thereof  the  prothonotary  of  the  court  shall  en¬ 
ter  such  additional  defendants  to  the  action,  and  they  shall  be  parties 
thereto. 

Section  197.  The  return  by  the  officer  in  such  case  that  he  has 
served  the  writ  on  the  defendants,  or  any  of  them,  shall  be  evidence 
that  the  defendants  marked  served  by  him,  are  in  the  actual  posses¬ 
sion  of  the  premises  demanded,  ora  part  thereof ;  and  such  defendants 
shall  not  be  admitted  to  disprove  the  same,  unless  they  shall,  by  spe¬ 
cial  plea,  deny  the  fact.  ts 

Section  s9^.  If  the  action  shall  be  brought  for  the  recovery  of  im- 
proved  lands  or  tenements,  which  have  been  left  vacant  by  a  former 
possessor  thereof,  the  writ  shall  be  issued  against  the  person  who  was 
last  in  the  actual  possession  thereof,  and  served  upon  him  if  he  can  be 
found  within  the  county,  in  the  manner  provided  for  the  service  of  a 
writ  of  summons  in  a  personal  action;  and  if  the  sheriff  shall  return 
that  such  defendant  cannot  be  found,  and  that  there  is  no  person  in 
the  actual  possession  of  such  premises,  further  proceedings  may  be 
had  thereon  as  follows,  to  wit : 

1 .  The  plaintiff  or  some  credible  person  in  his  behalf,  shall  make 
affidavit  that  the  defendant  in  the  writ  is  the  person  who  was  last  in 
actual  possession  of  the  premises  demanded  under  a  claim  of  title  as 
he  verily  believes- 
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2.  The  plaintitT  shall  show  by  affidavit  or  otherwise,  to  the  satisfac¬ 
tion  of  the  court,  that  he  has  a  prima  facie  right  to  the  possession  of 
the  premises  demanded. 

S.  Upon  proof  of  the  facts  aforesaid,  the  court  may  at  the  term  next 
succeeding  that  to  which  the  writ  is  returnable,  make  an  order  allow¬ 
ing  the  plaintiff  to  enter  upon  and  take  possession  of  such  vacant  pre¬ 
mises,  and  hold  the  same,  notwithstanding  any  provision  of  the  laws 
of  this  Commonwealth  against  forcible  entry  or  detainer. 

Section  1 99.  If  the  action  shall  be  brought  for  lands  whereon  no 
person  resides,  and  which  have  been  sold  tor  taxes,  the  writ  may  be 
issued  against  the  person  who  purchased  the  said  lands,  and  served 
upon  him  as  aforesaid,  if  he  can  be  found  within  the  proper  county  ; 
but  if  the  sheriff  shaft  return  that  such  person  cannot  be  found  in  such 
county,  the  court  may,  after  the  return  day  of  such  writ,  upon  the 
motion  of  the  plaintiff  or  his  attorney,  grant  a  rule  on  the  defendant, 
describing  the  premises,  to  appear  in  sixty  days,  and  plead  to  such 
action  :  which  rule  shall  be  published  once  a  week  during  eight  suc¬ 
cessive  weeks,  in  a  weekly  or  daily  newspaper  of  the  proper  county, 
before  the  return  day  thereof;  and  in  default  of  appearance  after  such 
notice,  the  court  shall,  upon  due  proof  thereof,  on  motion  in  open 
court,  at  the  stated  term,  give  judgment  by  default. 

Section  20  '.  Instead  of  the  notice  aforesaid  to  a  defendant  in  eject¬ 
ment,  who  is  a  purchaser  at  a  sale  for  taxes,  it  shall  be  lawful  for  the 
plaintiff,  to  cause  service  of  the  writ  to  be  made  in  the  manner  pro¬ 
vided  or  allowed  for  the  service  of  a  writ  of  summons  in  partition. 

Section  201.  If  such  purchaser  shall  appear  at  any  time  before 
judgment  rendered  against  him  as  aforesaid,  he  shall  be  admitted  to 
defend,  and  the  cause  shall  be  proceeded  in  and  be  tried  on  the  respec¬ 
tive  titles  of  the  parties,  in  like  manner  as  if  such  purchaser  were  in 
actual  possession  of  the  land. 

Section  202.  Tf  any  person  claiming  under  such  purchaser,  shall 
appear  as  aforesaid,  the  court  shall  admit  him  upon  his  own  motion 
to  be  made  defendant  upon  the  record,  and  to  defend  in  like  maimer  as 
such  purchaser  might ;  and  thereupon  the  action  shall  proceed  and 
be  tried  as  aforesaid. 

Section  203.  Every  tenant,  upon  whom  service  of  any  such  writ 
shall  be  made  as  aforesaid,  shall  forthwith  cause  notice  thereof  to  be 
given  to  his  landlord,  or  to  the  bailiff,  receiver,  agent  or  attorney  of 
his  landlord,  under  the  penalty  of  forfeiting  to  the  landlord  the  value 
of  two  years’  rent  of  the  premises  demised  to  him,  to  be  recovered  in 
an  action  to  be  founded  on  this  act. 

Section  204.  If  any  defendant  in  such  action  shall  make  default  of 
appearance,  the  court  shall,  upon  due  proof  of  service,  give  judgment 
against  him,  at  the  term  next  succeeding  that  to  which  the  writ  is  re¬ 
turnable,  for  the  part  of  the  premises  in  his  possession,  and  a  writ  of 
possession  may  be  issued  upon  such  judgment;  and  the  action  may 
proceed  to  trial  for  the  residue  against  the  defendants  who  shall  appear. 
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3.  Of  the  service  of  the  writ  in  second  form. 

Section  205.  If  the  action  be  brought  upon  a  right  to  incorporeal 
hereditaments  as  aforesaid,  the  writ  shall  be  served  upon  the  defendant 
therein  named,  in  the  manner  provided  in  the  case  of  a  writ  of  sum¬ 
mons  in  partition. 

4.  Of  the  service  of  the  writ  in  the  third  and  fourth  forms. 

Section  206.  If  the  action  be  brought  by  a  person  in  possession  of 
any  real  estate,  for  the  adjudication  of  an  adverse  claim  thereto,  or  for 
the  adjudication  of  the  right  to  the  remainder  or  reversion  of  real 
estate,  the  writ  shall  be  served  upon  the  defendant  therein  personally, 
if  he  can  be  found  within  this  Commonwealth;  but  if  such  defendant 
be  not  within  this  Commonwealth,  the  writ  may  be  served  by  convey¬ 
ing  a  copy  thereof  to  him  personally,  in  the  manner  allowed  for  the 
service  of  a  writ  of  summons  in  partition. 

Section  207.  Provided,  that  in  the  cases  last  aforesaid,  if  the  de¬ 
fendant  shall  reside  out  of  the  United  States,  and  shall  have  an  agent 
or  attorney  duly  constituted  within  the  same,  with  power  to  prosecute 
or  defend  actions  relative  to  the  real  estate  in  controversy,  it  shall  be 
lawful  to  serve  such  writ  upon  him  personally  as  aforesaid. 

5.  Of  joinder  of  plaintiffs. 

Section  208.  All  parties  having  an  undivided  interest  in  any  real 
estate,  may  join  in  the  action  aforesaid,  and  recover  according  to  their 
interests  and  title;  and  minors  may  sue  by  their  guardians,  as  in 
other  cases. 

Section  209.  If  there  be  more  than  one  plaintiff  in  any  sucli  action, 
and  any  of  them  shall  fail  to  establish  his  right  to  recover,  judgment 
of  non-suit  may  be  entered  against  him ;  and  a  verdict  and  judgment 
may  be  rendered  in  favor  of  the  plaintiffs  who  shall  establish  their  right 
to  recover  in  sdeh  actions. 

G.  Of  the  declaration. 

Section  210.  It  shall  be  the  duty  of  the  plaintiff  in  every  action  of 
ejectment,  to  file  in  the  office  of  the  prothonotary,  within  such  time  as 
the  rules  of  court  shall  direct,  a  declaration  or  statement  of  his  cause 
of  action,  and  such  declaration  or  statement  shall  in  all  cases  contain — 

1.  A  description  of  the  premises  with  respect  to  which  the  action 
may  be  brought,  setting  forth  the  number  of  acres,  [or  as  the  case 
may  he f]  if  the  action  relate  to  corporeal  real  estate,  or  a  sufficient 
description  of  the  incorporeal  hereditament,  if  the  action  relate  to  such. 

2.  An  averment  of  his  right  to  the  possession,  or  to  the  title  and 
right  of  possession,  or  to  his  right  of  propert}^  [as  the  case  may  hef\ 
and  according  to  the  form  and  effect  of  the  writ. 

Section  211.  It  shall  also  be  lawful  for  the  plaintiff  to  aver  and  set 
forth  specially  in  such  declaration,  if  he  shall  think  proper,  his  right 
or  title  to  the  real  estate  mentioned  in  the  writ  and  declaration,  in  such 
manner  as  may  be  consistent  with  the  form  and  effect  of  the  writ. 

Section  2!  2.  If  a  plaintiff  in  ejectment  shall  declare  on  the  right 
of  possession  merely,  and  the  right  of  property  shall  nevertheless 
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come  in  controversy  and  be  adjudicated,  it  shall  be  lawful  for  the 
court  qfter  verdict,  at  the  suggestion  of  either  party,  to  order  or  allow 
the  declaration  or  statement,  and  other  pleadings  if  necessary,  to  be 
amended,  so  as  to  conform  to  the  fact,  and  thereupon  judgment  may 
be  entered  accordingly. 

Section  2 13.  If  the  action  be  brought  to  recover  tne  possession  o: 
real  estate  as  aforesaid,  it  shall  be  lawful  for  the  plaintiff  tp  demand 
in  his  declaration  or  statement,  and  thereupon  to  recover  damages  for 
the  rents  and  profits  of  such  real  estate,  during  the  time  that  he  shall 
have  been  dispossessed  by  the  defendant,  and  for  such  injury  or  wrong 
as  he  may  have  sustained  by  reason  of  such  dispossession,  and  such 
damages  may  be  computed  to  the  time  of  giving  the  verdict:  Provided. 
That  the  plaintiff  in  such  case  shall  not  be  entitled  to  recover  such 
rents  and  profits  for  any  longer  term  than  six  years  previous  to  the 
time  of  bringing  the  action. 

7.  Of  the  pleadings  and  disclaimer . 

Section  214.  No  action  of  ejectment  shall  abate,  by  reason  of  the 
death  of  any  plaintiff  or  defendant  pending  the  same,  but  the  person  or 
persons  next  in  interest  may  be  substituted  in  his  place. 

Section  2  i  5.  The  general  issue  in  ejectment,  shall  be  upon  the  plea 

of  not  guilty. 

Section  2 1  6.  The  defendant  may  also,  by  a  special  plea,  limit  his 

defence  or  a  claim  to  a  part  of  the  premises,  or  to  a  denial  of  the  right 

of  the  plaintiff  to  the  possession  of,  or  property  in,  the  premises,  or  of 

a  part  thereof;  and  he  may  plead  such  other  pleas  as  he  may  think 

necessarv  for  his  defence. 

%/  . 

Section  2  i  7.  If  the  action  shall  be  brought  to  recover  the  possession 
of  corporeal  estate,  the  defendant  may,  as  heretofore,  defend  upon  his 
own  title  or  upon  the  title  of  third  persons ;  and  the  landlord  may,  as 
heretofore,  be  admitted  as  a  co-defendant,  and  in  such  case  shall,  on. 
the  trial,  admit  himself  to  be  in  possession. 

Section  21 8.  If  the  ejectment  shall  be  brought  upon  the  right  of  pro¬ 
perty  in  any  remainder  or  reversion  as  aforesaid,  or  by  a  party  in 
possession  to  obtain  the  adjudication  of  an  adverse  claim,  the  defend¬ 
ant  may,  by  plea  to  be  filed  at  such  time  and  in  such  manner  as  the 
rules  of  court  shall  direct,  disclaim  all  right  or  title  to  the  estate  in 
question. 

Section  21°.  In  case  of  such  disclaimer,  judgment  shall  be  entered 
for  the  plaintiff ;  and  such  judgment  shall  effectually  bar  and  estop  the 
defendant  and  all  those  who  shall  claim  under  him  by  title  subsequent 
to  such  disclaimer,  of  all  right,  title,  interest,  claim  and  demand,  which 
such  defendant  mav  have  had  at  and  before  the  time  of  the  issuing  or 
such  writ. 

Section  220.  In  case  of  a  disclaimer  as  aforesaid,  the  costs  of  the 
proceedings,  including  the  costs  of  the  defendant,  shall  be  paid  by  the 
plaintiff,  unless  the  plaintiff  shall  prove,  to  the  satisfaction  of  the  court, 
that  the  defendant  made  claim  to  the  estate  in  question,  in  the  manne- 
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alleged  by  his  writ ;  and  in  such  case,  the  costs  shall  be  paid  by  the 
defendant. 

8,  Of  the  verdict  and  judgment. 

Section  221.  If  two  verdicts  in  ejectment  between  the  same  parties, 
upon  the  same  title  be  given  in  succession  for  the  same  party,  and 
judgments  be  rendered  thereon,  such  verdicts  and  judgments  shall  be 
conclusive  upon  the  right  in  controversy  ;  but  if  in  such  case  there 
shall  be  a  verdict  against  a  verdict,  and  judgment  on  each  be  rendered 
as  aforesaid,  a  third  verdict  and  judgment  thereon  shall  be  conclusive 
upon  the  right  as  aforesaid. 

Section  222.  The  judgment  in  the  action,  when  brought  upon  the 
right  of  property  in  a  reversion  or  remainder,  shall  be  deemed  and  ta¬ 
ken  to  be  that  the  plaintiff  or  defendant,  as  the  case  may  be,  has  the 
title  to  such  reversion  or  remainder  according  to  the  form  and  effect  of 
the  writ  and  declaration ;  but  such  judgment  shall  have  no  greater 
force  or  effect  between  thd. parties  or  upon  the  right  of  any  person  not 
party  to  such  proceedings,  than  a  judgment  in  an  action  of  ejectment 
as  heretofore  held  and  allowed. 

Section  223.  The  judgment  in  such  action  shall  not  he  deemed  or 
entitle  the  party,  in  whose  favor  it  may  be  given,  to  a  writ  of  posses¬ 
sion  ;  but  such  party  may  cause  notice  of  such  judgment  to  be  given 
by  a  writ  to  be  framed  for  the  purpose  to  the  tenant  or  other  person  in 
possession,  and  thereupon  such  writ  shall  bind  the  tenant  or  other  per¬ 
son  to  the  payment  or  performance  of  all  and  singular  the  liabilities 
and  duties  to  which  he  was  bound  at  law  to  the  real  owner  of  the  re¬ 
version  or  remainder. 

Section  224.  It  shall  be  lawful  for  the  plaintiff  upon  the  recovery 
of  a  judgment  as  aforesaid,  to  require  the  defendant  by  a  writ  of  scire 
facias  to  be  issued  thereon,  to  account  for  and  pay  the  rents,  issues 
and  profits  of  such  estate  received  by  him  since  the  time  of  the  title  ac¬ 
crued  to  sucli  plaintiff,  or  shew  cause  why  he  should  not ;  and  the  pro¬ 
ceedings  to  account  upon  such  writ,  shall  be  conducted  in  the  like 
manner  as  proceedings  are  conducted  in  a  personal  action  of  account, 
so  far  as  the  case  will  permit. 

Section  225.  If  upon  the  trial  of  an  ejectment  ns  aforesaid,  brought 
to  obtain  the  adjudication  of  an  adverse  claim,  it  shall  not  appear  that 
the  defendant  therein  hath  a  better  right  to  the  estate  in  question  than 
the  plaintiff  in  possession  as  aforesaid,  the  court  shall  give  judgment 
against  the  right,  title  and  claim  of  the  defendant. 

Section  226.  If  the  defendant  in  such  action  shall  appear  and  a  ver¬ 
dict  and  judgment  shall  be  rendered  in  his  favor  upon  any  such  right 
as  shall  entitle  him  to  the  immediate  possession  of  the  estate  in  ques¬ 
tion,  the  court  shall  award  thereupon  a  writ  of  possession  against  the 
plaintiff,  in  like  manner  as  if  such  defendant  had  recovered  a  judgment 
against  him  in  an  action  of  ejectment,  brought  by  him  against  such 
plaintiff  upon  the  right  of  possession. 

Section  227.  If  the  defendant  in  such  action  shall,  fail  to  appear,  the 
court  upon  proof,  by  oath  or  affirmation,  of  the  personal  service  of  such 
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writ  upon  him,  shall,  after  the  expiration  of  six  months  from  the  time 
of  such  service,  proceed  to  examine  the  title  of  such  plaintiff,  or  they 
may  direct  a  reference  the reoi  to  an  auditor  to  take  proof  of  the  same 
and  of  the  facts  connected  therewith,  and  thereupon  give  judgment  in 
favor  of  the  plaintiffs  for  such  right  as  it  shall  appear  that  he  has,  but 
without  costs  of  suit ;  and  such  judgment  shall  have*  like  force  and  ef¬ 
fect  against  the  defendant,  as  if  a  judgment  had  been  obtained  against 
him  upon  a  verdict  in  ejectment,  as  hitherto  allowed  and  practiced. 

Section  £28.  Depositions  of  witnesses  taken  before  an  auditor  on  a 
reference  to  him  as  aforesaid,  may  by  order  of  the  court  be  filed  of  re¬ 
cord  in  the  cause,  and  when  so  taken  and  filed  they  shall  have  the 
like  force  and  effect  between  the  parties  and  those  claiming  under 
them,  as  if  taken  in  pursuance  of  a  bill  for  the  perpetuation  of  testimony, 
in  the  manner  hitherto  practiced  and  allowed  in  this  Commonwealth. 


9"  Of  the  determination  of  the  eqnii 


,,  i-Jr 


claims  of 


the  defendant . 


Section  229.  If  the  defendant  against  whom  anv  lands  or  tenements 
shall  be  recovered,  shall  have  entered  into,  and  held  and  improved  the 
same,  under  color  of  title,  and  with  good  faith,  it  shall  be  lawful  for  him 
to  make  a  suggestion  upon  the  record  in  the  nature  of  a  bill  in  equity, 
setting  forth  under  oath  or  affirmation  such  facts,  and  also  the  allow¬ 
ances  claimed  by  him  for  improvements  made  thereon  ;  and  such  sug¬ 
gestions,  if  made  'within  three  weeks  after  the  rendition  of  such  judg¬ 
ment,  shall  operate  as  a  supersedeas  of  any  execution  thereof,  unless 
the  court  shall,  upon  motion,  see  cause  to  award  the  same. 

Section  230.  Provided ,  That  no  such  suggestion  shall  be  received 
after  three  years  elapsed  from  the  execution  of  such  judgment,  unless 
an  action  of  ejectment  shall  have  been  brought  by  such  defendant 
against  the  plaintiff  or  person  in  possession  under  him,  within  one 
vear  after  execution, executed  and  returned,  and  the  action  so  brought 

m  #  m  ,  C 

shall  be  depending  and  undetermined  at  the  expiration  of  the  three 
vears  aforesaid,  and  in  such  case  no  such  suggestion  shall  be  received 
after  three  weeks  elapsed  from  a  judgment  rendered  against  the  de¬ 
fendant  in  such  second  action. 

Section  231.  When  a  suggestion  shall  he  made  as  aforesaid,  the 
court  shall,  if  the  facts  alleged  are  sufficient  in  ecuitv  to  entitle  the 
defendant  to  the  relief  or  the  allowances  claimed,  grant  a  rule  upon 
the  plaintiff  to  reply  thereto,  by  way ’of  plea  or  answer :  and  thereupon 
the  parties  may  reply,  rejoin,  or  otherwise  plead  in  due  course,  until 
they  shall  come  to  an  issue  as  in  other  cases.. 

Section  232.  If  it  shall  appear  that  any  fact  or  facts  material  to 
the  controversy  are  disputed  by  the  parties,  it  shall  be  the  duty  of  the 
court  to  inquire  by  a  jury  into  the  truth  thereof;  and  all  such  facts 
being  confessed  or  found  by  verdict,  the  court  shall  proceed  to  make 
such  decree  between  the  parties  as  equity  shall  require. 

Section  233.  If  such  decree  shall  be  made  against  the  plaintiff  in 
such  judgment,  the  court  shall  have  power  to  enforce  the  same  against 
him,  by  suspending  the  execution  of  such  judgment  until  he  shall 
comply  with  the  terms  thereof;  or,  if  at  the  time  of  the  decree  made, 
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such  judgment  shall  have  been  executed,  the  court  shall  have  power 
to  restore  the  possession  by  a  writ  of  possession  to  the  defendant,  to 
be  enjoyed  by  him  until  the  plaintiff  shall  comply  with  the  decree 
aforesaid.  * 

Section  234.  The  court  shall  also  have  power,  in  cases  where  the 
suspension  ot  execution  or.  the  restitution  of  possession  as  aforesaid 
would  be  inadequate  to  the  relief  intended  by  such  decree,  to  enforce 
such  decree  by  an  injunction,  and  proceedings  thereon  in  the  manner 
practised  in  Courts  of  Chancery. 

Section  235.  Whenever  it  shall  be  necessary  in  such  proceeding 
to  ascertain  the  value  of  any  improvements  made  by  the  defendant, 
it  shall  be  lawful  for  the  court  to  appoint  commissioners  for  the  pur¬ 
pose,  in  the  manner  hereinbefore  provided  to  ascertain  the  value  of 
the  real  estate  in  proceedings  to  compel  a  contribution. 

Section  236.  The  court  in  which  such  proceeding  shall  be  had, 
shall  have  power  to  make  such  order  for  the  payment  of  the  costs 
thereof,  as  shall  be  equitable  and  just. 

Section  237.  Either  party  aggrieved  by  the  decree  ot  the  court  made 
as  aforesaid,  or  by  any  proceeding  founded  upon  such  decree,  may, 
within  three  years  after  such  decree  or. such  proceeding,  appeal  there¬ 
from  to  the  court,  or  they  mav  remove  the  record  by  a  writ  of  error 
for  the  revision  of  errors  apparent  upon  the  record,  in  like  manner  as 
in  other  cases. 

1 0.  Of  the  Execution, 

Section  3-7.  The  execution  of  a  judgment  recovered  by  a  plaintiff 
in  such  action  when  brought  upon  the  right  of  possession,  or  upon  the 
title  and  right  of  possession,  shall  be  a  writ  of  possession,  as  heretofore. 

Section  259.  The  judgment  in  an  action  brought  upon  an  incorpo¬ 
real  hereditament,  shall  be  deemed  and  taken  to  re-vest  the  right  of 
the  plaintiff  to  the  estate  in  question,  and  thereupon  the  plaintiff,  by  a 
writ  to  be  .framed  for  the  purpose,  may  cause  notice  to  be  given  to  the 
defendant  and  other  persons  concerned,  of  such  judgment :  And  if 
thereafter,  the  plaintiff  shall  be  denied  his  right  in  the  corporeal  here¬ 
ditament,  or  disturbed  or  interrupted  in  the  exercise  or  enjoyment  of 
ihe  same,  it  shall  be  lawful  for  the  court,,  upon  due  proof  of  the  facts, 
to  enforce  the  judgment  by  a  writ  of  injunction,  according  to  the  na¬ 
ture  of  the  estate  recovered,  or  wrong  complained  of. 

Section  240.  After  judgment  by  default,  confession, .upon  a  verdict 
or  otherwise,  in  any  action  of  ejectment,  and  execution  executed,  if 
the  same  defendants  shall  disseize  or  wrongfully  dispossess  the  same 
plaintiff,  or  any  of  them,  of  the  whole  or  of  any  part  of  the  same  real 
estate,  such  plaintiff  may  have,  upon  motion  to  the  court,  and  cause 
shewn,  an  alias  or'  pluries  execution  against  such  defendants,  notwith¬ 
standing  the  execution  of  any  previous  writ :  To  which  writ  shall  be 
added,  if  required  by  the  plaintiff,  a  clause  o {'capias  against  such  de¬ 
fendants  for  such  trespass ;  and  thereupon  the  like  proceedings  may¬ 
be  had,  and  the  like  damages  may  be  recovered,  as  are  herein  before 
provided  in  the  case  of  disobedience  to  a  writ  of  Estrepement.  Pro - 
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tided ,  that  application  shall  be  made  within  three  years  after  the  re¬ 
turn  of  the  preceding  writ. 

Section  241.  If  any  person  shall  issue  any  alias  phtri es,  or  any 
other  subsequent  writ  of  execution,  in  the  manner  aforesaid,  after  his 
interest  or  estate,  and  right  to  possession  in  such  real  estate,  shall  have 
ceased,  or  against  any  person  except  such  as  are  bound  by  such  judg¬ 
ment,  or  in  violation  of  any  agreement,  contract  or  conveyance  made 
by  him,  to  or  with  the  defendant  in  such  judgment,  the  court  shall, 
upon  such  fact  shewn  to  them,  set  aside,  in  a  summary  way,  such  ex¬ 
ecution,  and  all  proceedings  had  thereon;  and  moreover,  such  person 
shall  be  liable  to  pay  to  the  party  aggrieved,  twice  the  sum  at  which 
his  damages  shall  be  assessed,  in  an  action  to  be  founded  upon  this  act 

1  l.  Ejectment  substitute dj or  he  real  actions ,  dpc. 

242.  In  every  case  whore  any  writ  of  right,  writ  of  entry  or  writ 
of  assize,  or  writ  of  entry  in  nature  of  an  assize,  or  a  Quod  ei  d+for- 
ceat ,  or  any  real  action  or  other  writ  not  mentioned  and  provided  in  this 
act,  which  by  the  laws  of  this  commonwealth,  may  be  used  to  recov  ¬ 
er  the  seizin  or  possession  of  any  lands,  tenements  or  hereditaments  ; 
it  shall  be  lawful  for  the  person  having  right  to  such  writ,  to  sue  out 
and  maintain  instead  thereof,  a  writ  of  ejectment  upon  the  right  of 
property  and  right  of  possession,  or  upon  the  right  of  possession  in  the 
form  aforesaid,  as  the  case  may  be,  and  thereupon  he  may  proceed  to 
judgment  and  execution,  in  like  manner  and  with  like  effect  as  might  or 
could  be  done  bv  the  demandant  or  plaintiff  in  any  such  writ.  And 
such  writ  of  ejectment  may  also  be  used  in  every  case  in  which  an 
action  of  ejectment  might  be  maintained,  in  the  form  practised  previ  ¬ 
ously  to  the  first  day  of  September,  one  thousand  eight  hundred  and 
six,  and  with  equal  effect,  to  all  intents  and  purposes  whatsoever. 

Section  243.  It  shall  also  be  lawful  for  the  plaintiff' in  such  one  or 
more  courts,  as  the  case  may  require,  to  declare  thereon  his  right,  title 
or  estate  in  such  lands  or  tenements,  and  the  manner  in  which  the  de¬ 
fendant  acquired  or  took  the  possession  of  the  same,  as  fully  and  ef¬ 
fectually,  to  all  intents  and  purposes,  as  might  or  could  be  done  in  any 
real  action,  as  aforesaid. 
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LIST  OP  ERRATA. 


Page  6,  line  2L  for  country  read  county.* 

7,  line  25,  for  common  term  read  common  law  .* 

10,  line  4,  from  bottom,  for  district  court  read  distinct  court.* 
2),  line  A  7  from  top,  for  how  read  from.* 

42,  line  30  from  top,  for  paper  read  page* 

4\  line  19  from  top,  dele.  “ not "  and  read  “The  Law  ought 
to  be  placed dpc. 

58,  line  24  from  top,  for  judicial  read  juridical. 

59,  line  9  from  top,  forhave  read  has.* 

6  j  line  .8  from  top,  for  has  read  had  .* 

60,  line  30  from  top,  for  ejectment  read  ejections. 

62,  line  7  from  top,  for  land  read  law. 

63,  line  1  8  from  top,  for  conorum  read  bonorum. 

68,  line  7  from  top,  for  charged  read  changed  .* 

68.  last  line,  read  “ Toullier  Droit  Civil ,  dpc." 

70,  line  19,  read  “Is  it  scientific?  fyc" 

76,  line  12,  ior  Heta  read  Flcta. 

79,  line  9,  for  revision  read  i eversion. 

80,  lines  2  and  o  from  bottom,  for  attention  read  alteration.* 
82,  line  )  6  from  top,  read  against  this  evil. 

85,  line  8  from  top,  for  was  read  were.* 

89,  line  7  from  top,  read  “  They  both  lie  in  privity  of  blood,  viz: 
for  one  parcener."' 

89,  line  1  from  top,  for  fee  hold,  read  fee  tail* 

92,  line  l  from  top,  read  “default  or  confession,"  &c.* 

92,  line  6  from  top,  for  was  read  is.* 

9',  line  14  from  top, for  Heta  read  Fleta. 

98,  line  0  from  top,  for  Henry  read  Fleur y .* 

M)0,  lines  27  and  36,  for precepies  read  precipes  .* 

104,  line  18  from  top,  for  depend  read  defend. 

1 20,  line  29  from  top,  for  exempt  read  except. 

1 21 ,  line  1  7  from  top,  for  of  read  by.* 

(  32,  line  4.  from  bottom,  for  provided  read  proved. 

’(34,  line  27  from  top,  for  bearing  read  barring .* 

I  38,  line  -5  from  top.  for  writing  read  uniting. 

!  69,  line  1 6  from  top,  for  he  read  be. 

1  fme  1,  top,  read  “  But  after  judgment  and  before  any  exe¬ 
cution,”  &c.# 

i  86,  line  4  from  top,  for  degree  read  decree. 

190,  line  7  from  bottom,  read  Repertoire,  &c.  by  Merlin.* 

■  99,  line  3  from  bottom,  for  more  read  none  * 
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Page  194,  last  line,  for  complained  of  read  contemplated .* 

204,  line  17,  the  passage  ought  to  read  thus,  “  But  we  think  less 
inconvenience  would  result  from  the  extension  of  this  ac- 
tion  than  from  a  corresponding  alteration  in  the  action  of 
assumpsit.* 

203,  line  22,  read  “  Whtn  it  is  brought  upon  the  right  of  pos¬ 
session,”  &c.* 

211,  line  8  from  bottom,  read  u  from  the  other  original  shares 

2 1 2,  line  9  from  bottom,  read  “  as  the  case  may  be 
216,  last  line,  for  servance  read  s  verance. 

218,  line  8  from  bottom,  for  each  read  such.* 

227,  line  3  from  bottom,  for  and  read  fyc.* 

233,  line  17  from  bottom,  for  therein  read  thereon  * 

237,  line  3  from  bottom,  for  covenanteth  read  covenanted. 

2  39,  section -1 8 1,  ought  to  read  thus,  “  it  shall  be  lawful  for  the 
plaintiff  to  join  in  one  writ  of  trespass &c.* 

240,  rirst  line,  for  tenant  read  tenement •* 

246,  section  223,  read  “  The  judgment  in  such  case  shall  not  be 
deemed  to  entitle,”  &c.* 

2  8,  line  21,  read  “to  the  Supreme  Court.”* 

-'49,  line  17,  dele,  which.* 

'  249,  line  5  from  bottom,  for  courts  read  counts. 

O^T  The  errors  marked  thus  (  *  )  occurred  in  the  manuscript  fur¬ 
nished  the  printers. 
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